
TRICKEY v. ROSS.

b. allowed to enforce their mortgage, notwithstanding the liquî-
dation, by au action upon the mortgage in this Court. Any attempt
to exercise the power of sale would resuit iu litigation, aud the
iit of the mortgages should be determined ln an action brought
by them.

The appeal of the mortgagees should be allowed, with costs
ber. and below, to be added to their claim.

ORDE, J. MARcH 12TH, 1920.

TRICKEY v. ROSS.

Appeal-Report of Mininiq Commissioner pursuant to Referenice
in Action---Qu8tiaon f Faci -Co.:flicting EtidenceDemeanýour
of Wilnesse&-Agreemnt-Refnsal to Dîsturb Report-Pariner-

si-Inerests in Mining Propert y-M otion to -Coiiftrm
Report-Necessity for-Praetîwe-Jugment on Further Pinc-
tions-0osm---0ounsel Fée.

Appeal by the defendaxit from a report of the Ming Com-
mpissioner, and motion by the plaintiffs for judgment thereon.

The report was made pursuant Wo a reference Wo the Com-
miagioner in an action.

The appeal and motion were heard lu the Weekly Court,
Toronto,

J, Cowan, fo)r the defendant.
W. R. Smyth, K.C., for the plaintiffs.

Om>iv, J., iu a written juidgment, -oid that hie bail corne Wo the
conclusion' that the Commnissioner was riglit. There -was a direct
ouflilt of evidence oin uiany points be(twveen the plaintiff Monitagu

andi the defeudant and his witnesses. The Comxnissioner, having
se the. whtuesses, bel ieved Moutagu lu preference Wo the defeild-

ant After a carefuil perus-al of the evideuce, the leamned Juidge
saw no reason for distur-bing the Comniissioner's findinge. [t
wa signficiuit that wherever there was any written evideuice it
supported Montagu's story sud disc-redlited the defendant's.

The. defeudant re8ted his case subst4rntially upon thecotn
tie that he and the plaintiff Monitagu were partiiers, and that

cosqetly le was entitled to share with Moutagu, and that
the. plaintiff Trickey entered into his agreemient with MQutagu
wkth notice of the. defendant's interest and took subjeot to it.
The -plantiff Kiimey was a trustee for Montagu, and Kinney's
rights. (it was alleýed that le had a smait interest) were neces-
cariy subject to, those of the others.


