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DIVSIONAL COURT. JULY 6Gm, 1910.

AUSTIN v. RILEY.

Free Grants and IIomeiýe&ML Act-Cropn arant-Reservaion of
Mfines and Minerais-Sale by I>aientee of 'Mlinerai ihl-
Edw. VIL. ch. 17, qec. 4, sub-sec. 8-Carceilatfion of Rese(,ra-
lion-Cosirucion--. S. 0. 1897 ch. 29, se.20-lVif, of
Paientee not Joining in Conveyance of Minerai Rights-Sub-
sequent Convegance of Land tvith Bar of Dower-De fendant
Succeeding on Ground not Urged ai Triai-Costs.

Appeai by the defendant from the judgment of GARRow, .J.A.,
at the trial, in favour of the plaintiff, in an action for a declara-
tion thiat he was the owner of ail the minerai, riç(hts in lot 34 in
the. 17thi concession of the township of Monmouth, and for an in-
juniction restraining the defendant f rom interferÏng with flie
plaintiff in his use of the lot.

Thie appeal %vas heard by MULOCK, C.J.Ex.D., J.A.,
and CLUTE, J.

E., J. McLaughlin, K.C., for the defendant.
A. J. Rumell Snow, K.C., for the plaintiff.

The judgment of the Court was delivered by CLUTE, J. :-The
<ac.ts (which are not in dispute) are as follows t-

Onl the 17th November, 1886, one Martin Cleinent (deseribed
as a " frec g-rant settler ") obtained a patent from the Crown of
lot 34 in the l7tli concession of the township of Monmouth, ini
the. provisional county of ilaliburton, under the Free Grant.s and
Honmesteadls Acf, -reserving' ail mines and minerais to the Crow-n.

On the 24t AugusC 1899, Clement , in consideration of $1,
.xocutedl ani instrument in favour of the plaintiff, called a mining
lease, and( option, whereby lie " agrecd to allow " the plaintiff t
enter upon the 2aid lot and mine for gold and ail other metal8 for
the termi of twenty-two days from the date thereof, "provided
the leaeiiay purehse tlic entire miînerai riglit of the lands and(
premises, with ail mines, &c., for $100 "--covenant "to convey'
1>y a good and sitificient deed and clear fromn ail incumbrance,
in caFe of purchase of the caid minerai riglit, &c." The agree-
ment to bind heirs and repre entatives. Shortiy alter flic e -
mvent was cxecuted, flic plaintiff paid flic $100, entered uipon
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