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It is contended by plaintiff that Mullen, while thus iii
personal charge of the omnibus, was the servant of defen-
dant, and that, thorefore, the latter was responsible for
Mullon's negligence.

Applying to this case the rule stated in Saunders v. City
of Toronto, 26 A. R. 265, the test as to whether ilhe re-
lationship of master and servant oxisted between defend(ant
and Mullen is whether defendant had the rigbt to exereise
porsonal control over Mullen when ini charge of the onmnibuis

The agreement between them is silent upon the point.
Neverthelcss, its tino meaning is, 1 think, quite apparent.

Defendant's object was to secure f ree transportation by
the omnibus for bis guests. Mullon so understood it, and
agreed to furnish sucli free transportation. The attain-
ment of that resuit was the whole object of defendant, it
being inimaterial to him who drove the vehicle, provided the
dosired end was attaincd. It was no tcrm, of the agreement
that Mullen was to be in personal charge, of the oimnibus.
So far as appears, it was intrusted to him at bis own dis-
cretion, to be uscd or remain idle, except that defendant'sý
hotel should enjoy frec service. Subjeet to this qualifiez,-
tion, for the wbole 24 bonis of each day, Mullen was entitled
to the use of the omnibus for lis own benefit. The f ull
enjoyment of this riglit would necessarily have involved
changes of borses and drivers. Yet this right he would ilot
have beon able to enjoy if ho were defendant's servant, for.
as bis servant, he would not, without lis authority, whjiehj
ho had not, appoint other servants in his stcad, or bure othler
borses, on defendant's account. Thus, regard for Muilleln',
riglits makes it necessary to rojeet the contention that the?
relationship of master and servant existed between th,,
parties. Apart, liowever, froni this illustration of the imj-
possibility of giving effect to the agreement if Mullenl were
hold to ho a servant, it is to ho observed that the part ie,
themsclves did not stipulate, and defendant neyer attemiptedi
to control Mullen, as to the manner in wbich ho should per-.
-forixn his contrnot, for did Mullen submait to defeindant's,
directions. That Mullen considered huiseif entitled to
manage tho omnibus accordîng to bis own nncontrolled dis-.
-cretion is shewn by the fact that on one occasion, of hi8 own
motion and withont consultation witb defendant, lie ap-
pointed his son to drive in bis place. In one respect only


