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t.ained in the mortgage is fatal to the validity of any sale there-
under.
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ANNOTATION OIS THE ABOVE C.N$:i FR011 D.L.R.

C1ause. 14, of the Statutory form of Mlortgages (R S.O. 1914, eh. 117)
conferring the power of sale and providing fer application of moneys is une
which varies much f rom the miodern approved fornis. It conflicts apporently
as regards r-ight tu possession with clauses 7 and 17. It dos flot extend
t<, breach o! covenant8 as do those clauses. The power is given to the per-
suial. a well as the- real, representatives, althougih by the Devolution ot
Estates Act. R.S.O. c. 119, s. 7, it ia enaced that n the interpretation of any
Act. or any instrument to whirh a deceased person was a party, his personal
reprc-sentat ives, while the estate rem-ins in theia. shall be deemned his heira
uniess a cr-trar'- intention appeais. And though the administrator n.ight
self under the powmr while the estate iývested in hixa. vet if it sho-ald shift
into the heirn, the àdministrator xnight still sell. It should not, however, be
dependent on notice, but the provirion as to notice should be by a covenant
bv thf' n.ortgagee thatt notice s9hal he given; and the purchaiser should be
expresllv relieved froxn any nece2Eit3- as to secing that notice was gien.
Tlhere is no power to the mortgq.gec f0 buy in an auctinn and re-dil withont
heing responsible for loas or deficienry on re-sale; or to rescind or vsry any
c'ontracet of sale that may have heen entcred in;.; or to 8ei1 under special
Conditions of sale (though the latter mqv he permissihle when the conditions
.are not, of a depreciatory character). Thec application of insurance moneys
ià provided fr. The surplus of salc moncys is toi bc hcld in trust tu pay tu
the mnort gagoý. There is no clause relieving a purchaser froni seing thât
(Xofault was made, or notice given, or o1herwise as tu the validity of the sale;
the importance and benefit of which to the mortgagee, and even to the mort-
gagor. will be presently alluded to. The provision that the giling of the
p)o -er o! sale shall not preji.dicc the right to forelose la tinneceâmazy, as it ta

ar. ;ndependent contractual. right.
For the tr&nsfer of the legs-l estate o! the mortgagec at law no power of

sale is requisite, and the assignee or vendee "Il take subject tu auch rights
as înay be subsisti'ig in the morigagor, or thofe who clain under him, of
pos:ssion. rcdcînption, or otherwise; in other words, the mortgagee inay
always asign the mortgage deb't and convey the Ian.]; and thus a sale and
convevance o! the ffltate hy the mortgagee to a vendc4a. thotigh made pro-
fessedly as iii e:Iercv;e of a poser (,! aae in the înort5"agc, is valid tii pass the
legal es tate o! the t,îortg.%gee, even though no power of sale existed, or were
improperly exercised, and when the mortgagor'a right f0 possessýon is gone, the
vendecc can maintain ejeef ment; hc occupies. in fart, the position of assignce-
of the iniortgage. see Ne.,b ili v. Rier, 14 C.P. 409. The chic! object of flic
power is tc enable the niortgagec or 0f ler partY claining thr)uglî hiîn to selli


