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Baron, in thoc Court below, when he says,
''herc is a certain degrc of neghigenre to
whielic every one attaches great blame. It is
a ri to1 suppose that. things, are not dif-
forent lîccause a strict liino of deinarcation
cannot ho drawn betwcen them.' " And in
the samne case in which Mr. Justice Willes
exprcssed the opinion above citcd, Montagne
Smith, J., said, " The usc of the terni gross
neghigenco is only one way of stnti ng that less
care is requiîred ini soinme cases than in others,
as in the rase of gratutions bailces, and it is
more corrcct and scientifie to define the de-
grees of caîre than the deg-recs of negligence."

After inuch consideration and examination,
%ve have coine to the conclusion that the root
of thse wvhole controversy on this point lies in
thc -tstnption, on one sie, tint the meaning
of the( word neorligc'nce is the want of that care
wliicli the lao" requires, andc, on the other side,
that its nieaniIng is simudly the want of some
care, whether miore or le,,,-wýhether required
by lawv, or not so vequired. lu short, if " neg-
ligence " means, inii al cases " ctlljndde negli-
gence," the controvorsy is at once decidcd,
and degrees of niegligonce shouid no more be
heard of. lbut, this; %vouldl uot abrogate the
distinct ion lff.tov cn degrees of cc/re;nand the
argument in (I¾voiu of ulrawiug suchi distinctions,
and ei tî'n hen in the ]aw, remains un-
affvete!l 1y urny liýiing vr'iojh the courts have
said in resLpect to dogesee of neçfliqence. It
is not %vorth ;vhÎl to cliscuss the question
whethor noiVren'e tnuist necessavily meafi

culahi nglieuc ;for that is a question
wlîicri hils nlo practical application, except
,where a con tract is made stipulating for or
against iabîlîty for ne-ligence, or where a
pleningIi.2 alleg-es eggoc.It lias been geli-
erally heid iu snch cases that the word negli-
genco is suhlaient to cover aIl its degrees; *
and this ruling inrty very well stand, without
affiecting tho gycneva i question, hecause it is
obviousthat il-- such cases the wvord negligence
is usged lu the sense of culpable negligence.
And, w'itl two exceptions, ail the cases in
whic!u thc di.stinction bctween degrees of neg-
ligenea has heen mentioned with Cdisapproval
have boeen cas-es ivhich presented simply this
question. Thle two exceptions referrcd to
wer.e ltoUi thein cases in which the judge
before îvhe.uu th cause wîas tried deciined to

dofiutel gios negligence to the jury, and in-
ntt' e1 hen particniariy what the defendant

M"aP 1lun1und 10 ('o- or not to do.t It was con-
tendvd 1lw the unsuccessftîl parties in those
caizcs tlha;t the Jtidd e ought to have ieft to the
jury the qu winohetlîer or not the defen-

don Id ien gult oU9~O8 eglgene.This
the rourt iu Imnc overruled, and, as we think,
very unpry If degrees of care and negli-
genco aire to ho rccognizcd, they must be re-

* .TP 1 . ' . Central Rai/rond Co-, 25 N. Y. 441.
But t*- -.vr waq i(, hi n Illinais central Roilroad Go-
v. ýj M /. .. See also .4uerican Express GO. V.
sq.ituLu, r5 t. S 140; Peuuuyania Ruilroad GO. Y.

Jln"w.51 l'eau. 'st. 315.
i v/haj v. I/rti, il Mi. & w. ii,,: G/lv. General Iron

screu' c0il/cr co., La.w Rep. 1 (j. P. W/O.

duced to some legal definition; and the courts
ought, fot to leave juries to determine the
naked. question whether a party has or has
not been guiity of "1gross negligence," any
more than they would leave a jury to deter-
mine Whether an ouster has been committed,
or whether a base fee exists, or any othcr
question containing a technical legal phrase.
The court should determine, as a question of
law, whether the defendant was bound to
exercise great or slight care, and should be
prepared to instruct the jury as to what cir-
cumstanceg would constitute suficient care on
the part of the defendant. Phrases having a
technical mneaning in îaw should never be left
to a jury without full expianation.

The distinctions between degrees of care
and negligence has been recognized in s0 many
cases, both before and since the decisions and
dicta which we have mentioned above, that
,we shall not pretend to state more than a few
of them. Thus for example it bas been uni-
formly held that a plaintiff is not debarred
from, recovering, by reason of his contributory
negligence, unless he has f:,iled to take ordi-
Dary care for his own protection, and that his
failure to use great or unusual care, in other
words, his slight negligence, would not affect
bis right to recover.*

And it is an established rule in Illinois, and
some other States, that a plaintiWT who has
been guilty of only slight or ordinary negli.
gence, that is, of the want of ordinary care
only. can recover notwithstanding this, if the
defendant has been guilty of gross negligence.t

The necessity of distinguishing between the
lcinds of care which must be taken by various
persons, under different circumstances, is also
fully recognized in numerous cases, of whlch
Yffic7sol8on v. Thé .Erie .Railway C'o. (41 N, Y,
525) is the latest type.* In that case the
plaintiff's intestines were injured by reason of

*Ernst v. Hudson River R. R. Go., 35 N,.. y. 6
Peisiegel v. N. Y. Central R. R. Go., 34 N. Y. 622, 628, 6312;
fero v. Buffalo, &Žc., R. R. GO., 22 N. Y. 209; Caook v.. Y.
Central R. R. Co., 3 Keyes, 476; Johnson v. Hidson RUrer
B. R. Co., 6 Duer, 633, 645 ; affti-red, 20 N. Y. 6;r ;M3cGrath
v. HusonO River R. R. Go., 32 Barb. 144; W/llus v. Lonql
Island R. R. Co., id. 398; Center v. F nney, 17 ltarb. 94;
affrmed, 28eld. Notes, 44; Ea/cin v. BroWnL, 1 E. D. Sniith,
86; Ileers v. Housatonic Rl. R. Go., 19 Conn. 566; Beqluette
v. People's Transportation Go., 2 Oregon, 200;- Neu'/bald V.
Mread, 57 Penn. 8t 487 ; Davies v. Mann., 10 Nf. & W. 546:
Bridge v. Grand Junctian R. R. Co., 3 Id. 244; Thorogood
y. Bryinn, 8 G. B. 115; Claijards v. Dethicc, 12 Q. B. 439;
Butterfteld v. Fo'rrester, i1 East. 60 ; Whirlcy v. Whitemfln,
i Head, 610; Manger v. Tonawastda R. R. Co-, 4 N. Y.
349; 5 Denjo, 255; Garènon v. Bangor, 38 31aine, 443;
Owiýngs v. Jones, 9 Md. 108.

t Kerwacker v. Cleveland, &tc., R R Go 3 Ohio St. 172;p
Galena, &tc., R. R. Go. v. Jacobs, 2b ïii ï?8; Ilinis, tec.,
B. R. Co. v. Gloodwin, 30 Id. 117 Illinois Gent- R. R. GO.
'v. Middlesieort/t, 43 JIL 64 ; Chicago &A .lionl R. R. Co. v.
Gretzn.r, 46 Ill. 75; ,si. Louis, &e. B. R. Go. v. Todd, 38i
Ill. 409;p Macon, Atc, R. R. Go. V. Davis. 27 Geo. 113 ;
Augusta, &c., R. R. Co. y. McElmrnrV, 24 Id. 75; Hart'leld
v. Itper, 21 Wend. 615; per Harris, J., BILlIOn v. Hudson
River R. R. GO., 18 N. Y.248; R at4bn v. Pyne, 19 Wend.
399; per Johnson G. J., Ghapmo%â v. ie Haman R. R. Go,,
19 N. Y. 341; Chicago, B. tt . .R.Co. v. Detrey, 26 Il.

255; Stucce v. Milwaukee, it., R. R. GO., 9 Wisc. 202;
Whirley v. Whit.man 1 Head, 110; Evanseille & Craie-
fordsçvi lle R. R. Go. v. Lwderuî/c, 15 Ind. 120; Lafaygette,
ttc., R. R. Go. v. .Adami, 26 Ind. 76. s,1;Secj

*See also HounAsel v. Smyth, 7G n.B (N. . '131 ien

v. Old G'4ony R. R. GO., 10 Allen, 316.
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