MoxTrReAL, DECEMBER 3, 1920

THE CHRONICLE No. 47 1309

EATING YOUR LOAF AND HAVING IT

The law recognizes the fact that the stock-
holders of a corporation are entitled to certain rights
and privileges which the directors are bound to
respect, and which the courts will protect, although
many directors act as if such were not the case.

It follows that in certain cases where the di-
rectors have acted improperly or illegally, the
stockholders on behalf of the corporation may sue
the directors for such breach of duty and compel
them to reimburse the corporation for any loss,
and to place the corporation in the same position
which it occupied before the illegal act.

It is also elementary corporation law that the
directors cannot pay dividends except out of the
surplus profits of the corporation, and cannot use,
the capital for that purpose.

Suppose, now, that the directors of a corpora-
tion vote a dividend which is not payable out of
the surplus profits, and, therefore, illegal and the
stockholders receive their dividend checks, cash
them and pocket the proceeds. Can the stockholders
then on behalf of the corporation sue the directors
to compel them to pay back the illegal dividend
into the treasury of the corporation, or are the
stockholders precluded from taking such action by
the fact that they have lost this right by accept-
ing the illegal dividends? Or, to use the legal
expression, are they ‘‘estopped’ from suing the
directors?

This point has been frequently raised in the
United States Courts, where it has been argued
that the stockholders cannot sue, as it would be
unjust for them to receive the money and get the
benefit of it and then compel the directors to re-
place the very money which they had already
received.

The better rule, however, is that the stock-
holders are in a position to sue and that, a proper
case being made out, the directors can be com-
pelled to refund the money. The argument that
it would be unjust to allow the stockholders to
compel the dircetors to repay the money which the
stockholders themselves had received as dividends
has been disposed of by the New Jersey Courts
in the following words :—

“The argument assumes that there will be no
transfer of the stock of the company during the
period of the liability of the directors. The
assumpeion is unwarranted. The very declara-
tion of the dividend, evidencing, as it does, the
prosperity of the corporation, creates a desire on
the part of outsiders to become holders of the
stock. It at the same time decreases the actual,
while increasing the apparent value of the stock.
The result is to afford unscrupulous directors, and
stockholders who are cognizant of the illegal hold

ings, an opportunity of unloading their stock upon
innocent  purchasers  at fraudulently  inflated
prices.”’

In the same case the Courts points out that in
many instances the stockholders have innocently
accepted the illegal dividends an¢ should not be
precluded from taking action to protect themselves.

Sor s ot oanequitable that stockholders who
have innocently participated in the distribution
of the illegal dividends should have their stock
restored to its normal value by contributions from
the directors who have impaired the capital, with-
out being first required to pay back the dividends
50 paid to them. The ordinary purchaser of cor-
porate  stock  holds it as an  nvestment. He
Fightly considers and treats the dividends paid
upon it as income’’  In many instances the in-
come is required to meet the expenses of living
and is entirely expended for that purpose. To
suy that a person who has been unwittingly in-
duced to exhaust his principal by the mistaken or
fraudulent representations of those to whom he
has intrusted it, that what has been paid to him
as income suffers no injury is absurd. To refuse
him redress except upon the condition that he
return the moneys which he has expended in the
belief that the capital was intact, notwithstanding
that by such expenditure he is rendered peniless,
s o put a prennum upon fraud in corpora’ . man-
age ent.”

The point has also been raised that while
action can be brought to compel the directors to
repay illegal dividends, the law is for the protec-
tion of creditors only, and the creditors may sue
while the stockholders could not, but this argu-
ment has been answered by the California Court
of Appeals in the following words :—

“Although one of the purposes of such a statute
Wwas to protect creditors, that was not its sole pur-
pose. The statute affords protection in  proper
cases to the corporation, regardless of whether or
not there are creditors. It would be nothing short
of absurd, therefore, to hold that no suit could be
maintained to enforce the liability, except one on
behalf of the creditors.”

Insurance Company of North America
Messrs. Robert Hampson & Son, Montreal,

Chief Agents for Canada of the Insurance Company
of North America, announce the following appoint-
ments :—Mr. C. D. Forbes to be Inspector at Cal-
gary for Alberta and Western Saskatchéwan, Mr,
H. C. Mills to be Inspector at Winnipeg for Mani-
toba and Eastern Saskatchewan. Both these
gentlemen are well known insurance men in the
West with the requisite experience to render good
service tu such a fine old institution as the Tnsur-
ance Company of North America.




