
1863.] LA~V JOURNAL
DIARY FOR AUGUST.

WA5 .Nun,iy afler
%. Soidrgv . ériki.. ol bu left -itb ilecrutary ofLtw .S'duity.

S Su\D %y .l' Su..day «fkr 7ý.n.ty.
12.IV ~.-iui...Lin dny for o-rýicv f.r Cmuuril Court.

2.SU \ DIA .. .. lVt. afd.yfer Tei..Uj,.
21. lFriday .loog VarttlI endA,
12. 9-iturdny .... I>,alru fur Cotitity C.'urt

23 SUNDA Y .120. Suwtaa. a(ter Týnuy.
24 Mndiyq TM'.Ni Tris'a Inglaâ.

28. Fld,.y ilsper i>.Y, Q Il.

tPo. 5UN DAY.1MA Sus J.y a/ftr Trindi/.
31. M1uudây ...... Isur Day, Q. Il. Lait L1.ty for notie o f trial fur Co. crtg.

BUSINESS NOTICE.
Pers.,ns inelebfed to Che Prupriefors nftittJournal are reolmei Mc ' repimer lhsf

alourpuflidueacemnts haire leeunllaced in (Se/handuol AIes.ýes Arddgh d .Erdagh
.4ttorp,s, Barrie, for collect ion; and i/4atonfjapun.rmcnc toSAetq 'vil
#are »s;ss

15 fa th 9eai e ru iare haf Me Prbprref octre adbf dSltcloi;ho! 5
hacebeu.ncùv;ped Co dojou ini orufer Sueenale 18cm tu ttaeSthercucetulpunis
whru. art reru heaqe.

our iliaithei uvpful.eus ofthe Journal fs s generafly admiliedi i cuidd nuS bu un-
ruasunahle loexlcpur thait he Plressi salond Ofier fhf.ruxl uyrJil a
i ferai support, indeauf ofaitotve~ tres ta bc sudfle the-.r bofiucnp:tuas.

&li 1ppav baat g.ïtx j ~rnia1.

AUGUST, 1803.

TRE LAW AS TO CUSTODY 0F CIIILDIZEN.

Tho f.-ther is at common law, te the exclusion of al'
others (including the nîother), the guardian of and entitied
to the custody of the cbild, even tbough the cbild ho an
infant at the breast of' its inother (Rex v. DeMantiictviile,
5 Efist. 221), providod the cbild hc Jegitimate (The Kiny
v. Soper, 5 1.11. 278; In re Doylc, 1 Clark, 154; Hudson
v. 111,8N iatp. 417; Ri.gnav. Armstrong, 1 U.C. Prac.
R. 8). t lais been held that if a father conscnts to bis
ehiid remaininc, witb another persor, hie may at any ime
revoke the consent and recover possession or the chiid,
aitbough the consent was given in consideration of an
agreement by the third pprson to take charge of the child,
and ahthough the father had cntcred into an agreement with
sncb third persen te pay for the maintenance of the chiid
(Regina v. Smithî, 22 L. J. Q. B. 116). So the fathe
may, either by deed executed in lais life timie or by bis iast
will and testament in writing, executed in the presence of
two or more eredlibie wltncsses, in sucli maniner and fromn
time to time as ho shall think fit, dispose of the custody
and tuition of' bis child, nlot boit) înarried, for snob time
as the child ronmains under twenty-one years or any lesser
time (12 Car. Il. cap. 24, ri. 8). The mother bas no such
right (L~x parle Glocer, 4 DowI. P. C. 491), and the rigbt
itseif is not assignable te the inother or te any one eisc
(ln re Bedford ()harily, 2 Swanst. 53S).

TIhe powcr of' the parent over Uic eiiild is however sub-
ordinate te tiîat cf thec state (Bs rasrctt, Loft 74S).
''ieo acknovIod±1cd ri-iîts of thc fatiîer are confcrred hy
the law with tic vicwv te Uic performance hy hit of certain
duts tewards lais chilidren, and in a sense on condition of
perfornîing theso dulies, but thiere is great dificuity iii
closeiy defining themi. ht is substantiaiiy imupoqsible to
ascertain or watci ovcr their fuil performance. A man
inay bo in narrow circutastanccs ; lie niay bc negligent,
injiodicieus and fauity; hie îîîy ho a person freîîî whonî the
disecet, the intelligent and the well disposed, excrcising a
private judgnicuît, wouid wisli lais chiidren te ho Ibr titeir
sakes aud lais own rcmiovcd. But lio mnay bc ail tis ithl-
eut reudering Iiiuself liable to judiciai interhiorence. Bcf'ure
this jurisdiction can ho caicd inte, action the court must
hc satisfied, flot oniy that it bas the tueaus of' acting safely
and efficientiy, but aise that the father is piaccd in sucli a
position, or lias shewn hiiwseltf te be a person of such a
description, or bas se cotidued liîiiself, as te render it nlot
mcàreiy, botter for the chidren, but ossentiai te their safety
,r te their wehfaîre in sonie ecry seious and important
respect, thuat lais right shouid ho trcatcd as iost or suspcnded
(per Knighit Bruce, V. C., lit re I:Vin, 2 De G. & S. 474.)
'rhus if tue fatiier ho convicted of' feiony, the custody of
the oilîdren wiil be talien fromn in (Ex parte Baiey, 4
Dowi. P.C. :311) ; or if, though. net proecd guiity of crine,
lie bas se couducted himself that bis ebldren cannot asso-
ciate with hlm ivithout moral contamination (Anon, 2 Sim.
N. S. 54) ; and yct it bas heen bcid that tue father wil
net ho deprivedi of lais rigbt on Uic ground that hoe bas
fornicdl an aduiterous ceunection whieh stili continues, if
it appcar that hoe bas neyer brouglit the adulteress te bis
bouse or inte contact witiî bis chiidren, anud dees net intend
te tie se (The Kieig v. Greeîuhill, 4 A. & E. 624 ; . E~
Bull v. Bail, 2 Situ. 35). Comparative destitution is cor-
tainiy net sufficient (Lyons v. Blenkîn, Jac. *245 ; lit re
1'>ilsbroolc, il Jur. 1,b5) ; but such an habituai degree of
crueity as te render the fathor unfit te have the marnage-
mont of children may ho a reasen for the interféreuce of
the court (Curtis v. ('urts, 7 W. R. 474). &S if it bc
shows that ho is in constant habits of drunkeunnss and
blasphemy, or low and gross dchsuchery ; or that he pro-
fesses atheistical or irreligious pinciples (2 Story's Equit.
Jur. s. 134). It is not enougb te show that the more
change wouid ho a benefit te the infant. Th'ere must ho

som ston sdwity roason, rcndering the sanie essen-
tial te their weifare. (1h.)

In one case the court, on % representation by the wife
of the fatber's profiigacy and crueity, referred tue case te
a barrister te determine as te the proper custody, the
busband consenting te ahide by tho determination (211e
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