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ments of the Statute of Frauda, and that the writing could flot
t 1e enforcF.1 because'it was shewn flot to be the real agreemnent,

5 and the real agreement could flot be enforced beeause it was not
in writing. Pollock on Contracte, 7th ed. 511; Price v. Leyi
(1863> 4 Giflf. 235, and Oremt v. Stevens8on, 9 O.L.R. 671, fol-

Plaintiff contended that, if the evidei~ce disclosing ternis not
inserted in the writing was admissible, hie could now amend his
pleading and ask for a rectification of the agreement in accord-
ance with the evidence and for specifie performance of the agree-
ment thus rectified, relying on Martin v. Pycro/'t, 2 De.G. M. &
G. 785, and Olley v. Fisiter, supra,

Held, distinguishing those cases, and following Fry on Speei.
fie Performance, p. 352, Pollock on Contraots, p. 510, 575; Attor-
tiey-Geiieral v. Silwell, 1 Y. & C. Ex. at p. 593, Davies v. Fitton,
'2 Dr. & Mar. 232; May v. Platt (1900), Ch. 616, and Woolrnan v.
Hearn, 7 Ves. 211, that, before there eati be rectification of an
instrument, there must be clear evidence of a cornmon intention
that the instrument to be rectified should contain the whole con-
tract and that the omitted ternis were left out owing to fraud,
accident or niistake. Tri other words, if the writing purports to
contain ail the ternis of the bargain but omits some material part
thereof and there was no 'common intention to put the whiole
bargain into writing, the document cannt be rectified. Specifie
performance refused.

Robson, for plaiîitiff. Ilosk j», for defendant.

Macdonald, J.] BATES8 V. CANNON. [Juine 22.

Fraýidiî1enI prefe'rence-Assig;iments Act, R.S.M. 1902, c. 8, s. 41
-Ch atel eio;-tgage--Exenpioits.

Action to set aside as fraudulent and void against creditors
a chattel mortgage giveni by one James Speed te the defendant,
for a puat due indebtedness. le&s than sixty days before Speed
nmade an assignent to the plaintiff for the benefit of hia credi-
tors. At the time of the giving of ilhe chattel niortgage Speed
was in insolvent circunistances to the knowledge of the defendant,
and there wus no doubt that the mo;rtfnge wae void as againat

î! the plaintiff under s. 41 of lî.S.M. 1902, c. 8. Some of thre chat-
tels covered by the mortgage, however, were such as would be


