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SUPREME COURT.

Tuck, C. J WILATHERHEAD V. WEgAT£RXEAD. [Aug. 30.

The Suprenie Court Act, 6o Vict., c. 24, enacts under the titie 'l<Set-off
and counter claim I as follows : S. r i , Il A defendant in any action may
set-off againat the dlaim of the plaintiff any right or dlaimn whether such set-off
sound in damages or flot.»1 S. r113, IlSuch set-off shall have the samne effect as
if relief were sought in a cross action and so as to enable the Court ta pro-
nounce a final judgment ini the samne action, both on the original and on the
cross claims."l To an action for L.each of contract the defendant pleaded a
set-off in trover. The trover alleged was in noa wise connected with th. con-
tract sued upon. On an application by the plaintiff ta, strike out the plea :

Neld, that s. i112, read in connection with the title preceding it, and s. i 13,
included caunter dlaim beuide set-off, and was flot confined ta set-off arising
in connection with the plaintiffs cause of action, and that the application
should b. refused.

D?. MuZU,,, for the plaintiff. H. A. MeKeown, for the defendant.

ST. JOHN COUNTY COURT.

Farbes, Co.j.] BANK OF MONTREAL V. CROCIUW.r. [August 3o.

Praedeoe-Form of order- Variance botween ord.er and surnwwns-AppUcation
to resdind-L.éave Io ssgn judgmnt for weat of a dence-Strking out
aL4,earance and,01ea.

A sumnions was taken out in an action calling ',-t defendant ta
show cause why the appearance and plea should flot be set askwt, and leave
granted ta uign final judgment for want of a defence. At the returfi the
defendant abjected on the grounds noted in Bank of Mo.utreat v. Crockell,
ante infra, ta the appearance and plea being set asîde, but the Court emnpow-
ered the plaintiff ta, taire out the order. The order taken out was rnerely for
leave ta sign judgment. The defendant riow applied ta rescind the order on
the ground that there was a variance betwuen it and the. summons upon which
it was granted.

Held, (t) The plaintiff was not obliged to follow the ternis of his surmmons,
but could take any part of the relief asked for if sufficient for his purposes.
(2,1 Leave ta sign judgment for warit of a defence may be granted under Act
6o Vict., c. 28, S. 48, witheut the appearance and plea being set aside.

E. F. Jons, for the plaintif., D. M~ulin, for the defendant.


