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extend the power of the court to order discovery in caises of a
totally.different character ought ta bc very cs.refully checked, and
certalnly not encouraged. Nowaday!. a inan caninot mun over
another in the gtreet Without there being in application for Rn
affidavit of documénts. An undue extension of an old anid just
principle bas given rise to an enormous expense and great oppres-
sion»' These observations are true as regards our own practice,
and it may be well doubted whether the unrestricted extension of
the right of discovery to ai] sorts of cases was a wise proceeding,
and in the real interest of litigants.
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OF 1,1FR USTATF 0O4 Iltl*l(C TA1K5N IN EX.RCUJTION-EQUI-AI.% 19XRCUT'1O'4

Iflackrnati v. Fysh (1892), 3 Ch. 209, was a case involving two,
questions upon the construction of a 'viii. The testator had de-
vised a freehoid estate to his son for life, and after his death among
ail the children of' the son born or to be born who should live. to
attain 21 in equal shares as tenants ini common in fee. By a sub.
sequent clause lie directed that if the estate devised to the son
'should be taken ini execution by any process of law for the
benefit of any creditor or creditors " the son's estate should
cease, as if he were dead, and the estate thenccforth should
«"absolutely vest in the person or persons who under the
devises and limitations herelubefore contained 'vould be next
entitled thereto." A judgn-ent for debt having been recovered
*.gainst the son who was in possession, the judgment creditor
obtained the appointinent of a receiver of the re.nts. At this tinie
the son had two sons, one of age and one under age, and he after-
wvards had other children. The first question was whether the
appointmnent of the receiver wvorked a. cesser of the son's life estate,
and Kekewich, J., held that it did, and from his decision on this,
point there was no appeai. The other question wvas whether the
estates limited were, on the cesser of the son's life estate, con-
tingent reniainders or executory devises. Kekewich, J., held that
as they did flot take effect on the natural determination of the
prior estate thev were not contingent remainders, but executory
devises, and took effect in favour of ai such children of the son,
whienever born, as attaîned twenty-one; and on this poiiit hie
decision was affirmed hy the Court of Appeal (Lindley, Lapeg, and
Stnith, L.jj.).


