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shexv a botter or preferable titie reiatively te not bc the rule when the ineoiria is execute 1

any other, but tu prove that the titie ia by the grantor. and is in rcaiity 'g Il'~ S

certairly and exclusiveiy in the party assert- interest, and flot as in the case of Joueis v.

ing it. Again, convoyancers evidence is for 'I ,w here the grantor w as in fact gettingd
the miost part necessarily ex parte; a vendor ridl of a damoo floïeelita8, and the mtunoria1

mnay therefore ho required to furuish evidenco xas son1gh1t to bo us'ed aouinst the egrante;

srhich would be elicited hy adverse procoed- though in strictness to reni1er the cvidence

ings, to prove or disapprove factq, which, if adinisshie on thi, grounda, it ,vouild of course

he si ere a Party litigant, it wouid ho the ho o ýsential that the grantor shouid be proved

business ut his opponent to negative or estab- to ho dlend at the tiînc the cv eiý, tenderedi.

lish. The hoir iii ejectinent, either by or When the mnemoriai is b", Ih the ga

against hino, or as a party to a soit in equity, tee it seemns adniittod on ail icsnds, (atnd thac

need not adduce proof that his ancestor died saine ruie must appiy, w herc though cxecutedI

intestate, it resting with his adversary te hy the grantor, it is flot in rL tiitý against h-*

prove the affirmative tiact of a svill, if there is interest,) that it is nlot no!essaiiy, or in aU

one." cases, s econdlary evidence. And bore the dis-

TIho emiction of a niomnorial which is re- tinction must ho borne- in 11H03 between th,î

ceivabie iu evidence nord riot bo proved uhien s.dmrissibihity, and the o o ~te evidonc-,

more thaît thirty yeo-rs ci (Doe lfaclm v. It s00055 in the cases, on w hicb such evidenc''

Te-~l,5 U. C. Q. B. 129), and it îvould bas been admitted, tiîVt the rua-woriais b

scout thiat where a foundation is laid by heen rather treatod as part ot a chind ofut c

proper search or otherwise for the admission cumstaiices giron in evidence towards pro if

et the contents of a iroînlorial as evidence, oftthe aieged. ceci, thoan as second-y evidue(-

and when requisite, sufficiont eorroborating in thexn-scives ;and the deci-,ions ino2

circumstances or privity shewn, that such appoir to ho, tiîat front t4c existence ut suncb

nieçoriai, though nut thirty y cars citi, pro- a mnemoriai coupled with the oth.-r proof, tisa

duced front the registry office, need net ho cXi-,tence ot such a deed nîay be presuiied ;

pmoved;1 and that a copy certifled by, the in other wortls, that there msay hc circum-

registrar as sacb is aise admissible without stanfFdl secondary evidencu. and that sucb a

prot et the execution cf the original, or cf mieio-mai may tormu a link.

the instrunent te wbich. the original relates The remarks ut Lord Elduon in Sc2illy v.

(Miisl v. -iole&, 6 U. C. C. P. 0,11 ; Lynch ÀScu11y, are in. accordaLnce with this view-

v. O'lcîr, 6 U. C. C. P. 267 ; Bnlier N. P. " The question, ho, observes, in evLry case Of

2-15 ; 1 Taylor Ev. S62; soealso I)oe d. Prince this sort is, whetiîer aIl the testitnuny taken

y. Girty, 9 Ul. C. Q. B3. 41. Con. Stat. Can. eh. together, offered as secoudary evidence, is or

80 ; 29 Vie, ch. 2M, s. 19.) is ot sufficient te enable ye o L say, that as

IL is difficult Lu gather any very definite you have nlot the writing betore you, yeu mii

principie front the cases. Su tar as time ordi- oct upon iL as if you bad it huoe yen, and

namy principles et evidence apply, iL appears svïth in absolute certainty ut wbat that svmiting

difficuit to escape fronm the conclusiol, ut contained." And the observations ut Lord St.

Alderson, B., in Lescombe vi. Clifforil, that Loonards in &mdlmer V. Brajggs, point in the

"if there is nu clause in the Act ut Parliarnent same direction. IL my bc observed that

making the inemorial evidence, it is enly evi- most, if flot ail et the Englisb cases in whicbl

dence against the persens registering and those the miernoriais have been adrnitted, have been

who dlaimt under them ;" and indcii this cases in equity, in which the Court were

seems tu ho assumed as the rule i Taylor un judgos, both ut iaw and tact, of the admissi,

Evîdence, sec. 389, p. 377, 8rd cd., wvhere the biiity and weiglit ut the evidcnce, Vîowed in

autor observes "That in ail cases w bore the this light, the effeet ut a mernorial, and tho

evidence bas heen admitted against third attendant circunustances becouse a question

persuns, it has heen under soute special cir- mather ot tact than et lasv, and its probative

cumstances (drawing no distinction hetween effeet iu each case wiil dependl, Lu use the

sncb mememials as have heen executed by the ivords ut Lord Eldon, upun Nvhetl)îor upon ail

grantur and those which have been exceued the tacts taken together the- Court, or tho

by tbe gmantee). Pemhaps, hoo'cx cm, titis nmy jury tic 1er the direction of the Cwart. can sav


