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PESCOVITCH v. WESTERN CANADA FLOUR MILLS CO.
Wanitoba King's Beneh, Galt, J.  November 11, 1914

LoALIENS (§ THE—<10) <IN WAR TIME=SUITS BY OR AGAINST—NSTATUS OF
ALIEN ENEMY,

A person of German or Austio-Hungarian nationality, domieiled
in Can as to whom there is no reasonable ground for believing
that he is en; in hostile aets or is contravening the law, may by
virtue of the Ordersin-Council (Can) of Augnst 7 and 15, 1914
maintain an action in negligence against his emp for persomal in
juries sustained in following his o ion would lie
were his country not at war with Great ¢ and, semble, the onus
is not upon the alien to prove, on the dant’s motion to stay pro
ceedings in an action bronght before war was deelared, that he had
not contravened the vestrictions specified in the Royval Proclamation
of August 15, 1914 (Can,)

| Bassi v, Sullivan, 18 DR, 452, 50 C.L.J T 0NN, 38, eriti
cized : Topay v. Crow's Nest Pass Coal Co. 18 DL T84, followed, |

Moriox to stay the plaintift s action involving the rvight of
an alien enemy to sue in our Courts and the onus of proof as to
hostile conduet by such alien.

The motion was dismissed.

T.J. Murray, for the plaintiff,

E. A Cohen, for defendants,

Gavr, J.This action was commenced on July 24, 1914, and
the statement of defenee was filed on August 12, and an amended
statement of defence on October 2, 1914, The plaintiff' elaims
damages for injuries sustained by hine while in the employ of the
defendants.  The defendants now move to stay all proceedings
in the action upon the ground that the plaintift in an Austrian
eitizen and has not yet become a naturalized British subjeet,

The argnument had been almost coneluded before T aseertained
that connsel were arguing the case upon mutual admissions made
between themselves, and not on the usunal sworn evidence, It
ocenrred to me that, under such cirenmstances, the question was
merely an academie one, 1 thereupon adjourned the argument,
and gave leave to the defendants to establish the necessary faets
by affidavit. 1T am confirmed in the view above expressed hy the
Judgment of Kekewich, J., in Willioms v. Powell (1894), W.N
141, where his Lordship held that a declarvatory order settling

the rights of parties must he made on evidenee, not on admis

sions




