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HION. SIR JOHN BOYD, C. :-I disposed of this case at the

close of the evidence in favour of the plaintiff, but reserved.
the legal question as to the effect of the Statute of Limita-
tions.

So f ar as foreclosure is asked, the action is for the re-
covery of land, and must be brought within 10 years alter
the right of action first accrued. Hleath. v. Pitgh, 6 Q. B. D.
364.

So far as the recovery of money due on the covenant to
pay la concerued, the action must aiso be within ten years
alter the cause of action arose. 10 Edw. VIL., ch. 34, sec. 49
(k). lit mortgages made prior to 1894 the period of limit-
ation was longer, but this mortgage is dated 1901. The
statutory forin of mortgage is used, and it provides that in
dcfault of payment of interest, the principal shall become
payable. The principal of $1,500 was to be paid two years
front date of inortgage, which would be on l8th May, 1903;
the payment of interest was to, ho annually, and the flraI pay-
ment was due on lSth May, 1902, and was not paid, nor bas
anything been paid on the mortgage.

The action was begun on l6th July, 1912, ovcr 10 years
front the fh'st defai-ot in payment of interest.

The effecî of this acceleration clause on the Statute of
Limitations bas been considered in MoFadden v. Brandon, 6
0. L. IR. 277, and il was held that the cause of action. ini re-
spect of the whole sum arose on the defauit respecting pay-
ment of the interest, and that the Statute began to mn upon
that flrst defauît. This decision of Mr. Justice Street was
amfrmed by the Court of Appeal: S. C. 8 O. L. 11. 610. The
reasoji of the thing iý, fullv di scusscd by the Court in Hemp
v. Garland (1843), 4 QB.519, which bas been a leading
case ever sînce.

The inaction of the plaintiff for more than ten yeams since
the fimat lefault bas therefore (under the Statute) deprived
him of ail rmedy upon this mortgage, and the action must
be dismissed.

Ilowever, as the defendant raised varions defences on the
fadas which failed, I think be should pay tbc coats in propor-
tion, and to avoid the trouble of apportionment, I would lix
the extent of bis success as equivalent to one-ilth of bbe
wbole, and direct that tbe defendant pay four-fifths of the
plaintiff's cosîs.


