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le notl ikely tu gain uny adv'antagc front it if bais oppoflClt wlîich or befure whotu bueh exantination is peîîding,"
fitil tu attend. i IVr Roubinson, C. J., ina Si~rty, v. b'tiuM-iier, e videraîly maavaa only the c-nurt or judge lu wlaiul ger bu-*lre
là [c Qile. 11E.) 1whoin tbc party would have been cxnnmined if Lie laad

If the party do flot attend, the non-attendanca doea flot 1 ttendcd, not the court iii wlîieh inrely the action happens
of neccseîty entitie Lis oppoaleut to, judgaent pro riiifeso. te Fe peiiding. This is an im"portant point. It naay happen
The court or judge before whom the cause is entered for that a party meaning tu attend is prcvented, front soute guod
trial, bas a dIigsrctjon in the niatter, and anay order that the cause, wbich cannt Lo made to oppear, whcn the suit le
aaon-attendance shall not have that efct. The statute called. So it may happen tbat a party is rcally ignorant of
provides that the non-attendance shalI be taken as an thc notice servcdI un Lis attorney, and titis posgibly without,
admission pro confûe, &c., un/ces othcrwise ordercd by 1 iiy fault of the attorney, whu uaay take thc usual and
the court or judge in whieh or before whomn such examina. i proper means of oendiog information tu Lis client, which
tin jr' pending. The court or judge, under the act, may,; by soute accident fails. If the judge, having ail the facto
instead of allowing judgznent pro cottfesso, postpone the bcfore him, take@, as xnay be afterwards thouglit, te, rigor-
proceedings on ternis of payment of costm &c. Unles, I (us a course at the trial, or if ho decides quite reasonably
however, otlierwisc ordoed, a general finding of judgiticnt upon the facteq as thcy appear before him, but sonaetbing is
anay be had against the party absent, or the plaintiff, if afterwarcla éhown which wLolly excuses the non-attendanco,
thc party, may bre nonsuited. If no order tu the contrary and would have led te a different course if koown at the
le made, tLe staînte le imperative, as a cnequtuce, that trial, cou the court in banc in eitber cage givo relief by
the case shaîl Le taken pro confema agaioat the party failing grbnting a new trial? The court would certainly pause
to attend. It is however ne ground for setting aside a before giving relief in the first cave r'npposcd, <çven if the
verdict for thc plaintif, that Lie, tbough notified te attend, power te do so were clear, but îitht, ftel coanpelled te,
failed te, do se, where Le la flot called at the trial, and where grant a new trial in the second case supposed. (Per
thse counsel for defendant, at the time of the trial is absent. Robinson, C. J., in, 31cfd;«, v. Keyex, 12 IU. B.1B. 429.)
(Pcçjj et al. v. Plank, 3 U. C. C. P. 396.) If the Party Suppose, howevcr, that the party attends; suppose he
failiog te attend be the defeodant, and the plaintif 'B cause is called and sworn sa a witness, and examined by Lis
is ef a specific determinate character, by the nature Of the opponent, mnust ]bis croas-examination be restrieted te his
contract between the parties, and the defendant by hie examination ln chief? The Court of Queen's Bench
pleading admits the cause of action as stated, and ouly (Borne, J., diaeùente) held the affrmative (aee Latnb v.
relies on proving it te, be discharged and satisfied, it is flot Ward et al., 18 U.C. Q.B. 304), and thie Court of Common
clear that the plaintif Las a right te stop the dcfendant's Ploe unanimously held the negative. (Dackson, v. linds,
counsel from, entering into hie evidence and endeavoring te, IL T. 1861, M. 8.) The question la one of the greatest
prove lus plea. It may ho asked, ci boue, te allow the importance, and unless at once aettled by legislative decla-
defendant te go loto bis evidence, when, after it is con- ration must lead to, great inconvenience. The confliet ef
cluded, no matter how cîcar the proof, the plaintif would the two courts of co-ordinate j uriadiction enables each judge
be entitlcd te a verdict pro confesa., because the defendant. of eîther of the courts te follow hie owu conviction, and
did flot appear when called upon by the plaintif te, givej1 leaçes judges of county courts te, ait in judgment on, instead
evidence on the plaintiff's case lu reply. Thtis objection of foI'.)wing the decisions of the judgea ef thse superior
does flot appeatte Le b insuperable. The court or judge courts. Look a& the actual effeet of "lthis glorious uncer-
before whom the cause ln tried bus a disereio te exercise, tainty in the law." During the present spring, the judges
and the exercise ef that diacretion miglut materially depend of the superior courts are on circuit. A judge of the
on what might, under the circumstanees, bie proved. (Per Queen's Bcoch la askcd, in a Cemnion Pleas cause, te rule
Draper, J., in McGann v. K"ye, 12 U.C. Q.B. 4-99.) that a Party called by hie opponent la a witness in the cause

On general principles, the manner in which diseretion la for aIl purpeses, and declines; the party against whomt Le
cxercised by a judge on whoni a discretionary power la rules la certain te obtain a new trial, on the ground of
inipesed, la net subject te revielon. The effect le analogous rejection, ef evidence. Se the reverse. A judgc of the
to, that whieh takes place when a party ]oses cosa, unless Comnion PIesa la asked, in a Queen's Bench cause, te mbl
the judge certify. The atatutes there determine the rnght that a party called by hla opponent cannot lie crosa-exain-
of the party when the judge declines te, oertify, and se, iL ined cxcept s te, the subjeet matter ef hie ezamination in
may bie argued that thie statute seules the position of the 1chief, aud declines. The party against whom Le rules must
parties, whero thc judge Las not interpobed tu relieve. obtain a ncw trial, on the ground ef rejeetion of cvidence.
against its imperative operation. "lThe court or judge li Se as te, county judgcs. A county judge rales with the


