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the hands of the plaintiff, whose object it was to
keep defendant in custody, and who, of course,
could ask just such questions as he cho-e, 1o ac-
complish that purpose; that defendant sh‘uul('i be
allowed to explain answers at his examination,
which, alihough to him they might seemn satis-
factory, yet to a pmfessiunu,l gentlemaun quite
the coutrary, and that he must have an oppurtu-
nity of doing this at some time and in soute way,
and that the proper course was by affi-lavit upon
this npplication ; and that, taking the examina-
tion and affidavits together, & cnve was made out
olearly eutitling defendant to bis dischavge.

The learned Judge, without de.ciding whother
or not the examiner was correct 1n refusing de-
fendant's counsel to take part in the exnmina-
tion, said he though' defendant should be allowed
to explain his anxwers, and 8o allowed the affi-
davits filed by him to he ?enfl. and on the 24rd
March following gave his judgment, which con-
cluded as follows :

«1 think the defendant hns made a ease which
entitles bim to be discharged, on the ground of
having satisfactorily answered according to the
statute. I am not. however, satisficd that b hay
dealt with his property in the manner represented
fairly towards the plaintiff us his creditor; and
s I do not think I should decide what imprison-
ment to impose upon him without hearing him
expressly uyon that point, I sha!l forbesr mnk-
ing any order until he serves notice on the plain-
tiff, or his attorney, that he will apply to be dis-
charged, becaure he has answered satisfactorily,
and becanse he has not made away with his pro-
perty to prevent its being taken in execution.”

Defendnant immediately thereafter served notioce
that he would apply for his discharge to Mr.
Justice Adam Wilson, on the ground that his an-
swers had been held satisfuctory ; and according-
ly application was made on the 10th day of April
following, when—

J. A. Boyd shewed cauge, nnd contended that
the defendant had been examined three times,
and every exanmination on the face of it showed
that be (defendant) had made away with his pro-
perty for the purpose of defranding plaintiff, and
that he should not be diseharged from castody
without a committal for some time at least ;
aud that it should be made a condition prec.-
dent to his discharga that he should give the
plaintiff an assignment of n number of debts due
to him nnd disclosed in the examination.

For the defeadant, it was argued that his first
examination was had under sec. 41 of o. 24 Con,
Stat. U C., at the instance of the plaintiff, and
upon which the plaintiff did nothing. The last
two examinations were had under sec. 7 of ¢. 26
Con Stat. U C., and an examination under this
latter Act is for an entirely different purpose than
one under the former. The former is for the
benefit of the creditor, the latter for the benefit of
the debtor ; the one enables the plaintiff to obtain
a writ of capias ad satisfaciendum agninst the de-
fendant for fraudulert distribution of property,
or, in case of contempt, in refusing to attend the
examination, or improperly answering an order
of committal; the other (cap. 26) provides for
the examination of a debtor in close custody.and
iy an exnmination which a debtor must subwmit to
s o condition precedent to his obtaining his dis-

charge (see sec. 8 of cap. 26), and there is no
punisbment provided in ense n debtor refu:uns to
be examined under this section, only that it de-
prives him of the right toapply for his discharge,
and as loug as he refuses to be exwmined he will
have to remain in custody. In other wurds, the
former examination i8 eompulsary, the latter vo.l-
untary. There is, therefore, no power to commit
defendant on his two last examinations, nniess
his case comes within see. 11 of ¢. 26, which it
does not. Then, as to the first examination nader
sec 41.¢ 24, there are two modes of punishment
poiuted out: the Ju:dge has power either to order
o ca. sa to isgsue, or to order defendant to be
committed; and it hag been held in Wallis v.
Hurper. T UC LJ 72, that an order to ¢ mwmit
cnn only be granted when the defendant has been
guilty of some nct of contempt, as in refusing to
pe examined. In other cases, as when the ex-
amination discloses a fraudulent disposition of
property, the proger course iy to order a cu, su.
to issne: therefore, in this ease. no order to
commit conld be made, for defendant has heen
guilty of no contempt; at most, a regular cu s,
eould be orlered, and defendant is now in cus-
tody under a ea se

Plaintiff has waived his right to ask to have
defendant committed on fir-t examination. by al-
lowing some eight months to einpse since thut
examinntion, and in the meantime hus twice ex-
amived defenbint under enp 26 e (plaintiff)
cannot now, when he fiads defendant is going to
be discharged, full back upon that examination
and a8k to have him commnitted ; and as defend-
ant’s examination has been **held satisfactory.”
and 83 his case does not come within section 11
of cap- 26, ho iy eutitled to his immediate dis-
charge.  See Con. Stat. U. C., cap 2% sec 41,
cp. 26. scos, 7, 8 & 11, Waullisv. Ilarper, 3 Prac.
Rep- 003 I6. 7 U C. L J. 72

ADAM WiLsoNn. J. —The 41st sec. of ch 24 does
not APPlY to onves in which the party is in close
custody.  In such cuves the general rule of inw
jis—the creditor can have no other spocies of
execution, and therefore an examioation as to
pmperty is of no moment.

In 8uch & case, the debtor cannot be gompul-
gorily examined by the creditor.

The direction that a ce. sa may be orderel, or
o committal to close custody, if the dehtor be in
the limits, supposes this construction of the Act.

The 26th section is the one precisely ap-
plicable to this case, for here the debtor is in
close custody, and though, by sec 13, the like
examination may be hnd of the debtor though on
the limits a8 may be hal in close custody, ¥ets
i either of these cases, it is not properly a com-
ulsory examination, but one which the debtor
must undergo as the condition on which his ap-
plication to be discharged from confinement can
plone be entertained. He is not oblig-d to an-
gwer intarengatories or to submit to An eXamina=
tioo—thnt is, he cannot be specially punished
for not doing so; the only result is that .h|s ap-

lication for discharge will not be received, or

will not be successful.

1 cannot award imprigonment for wrono-
ly parting with his property to evade the pay.
ment of this julgment, for such conduet ix not
within the enactment of the 11th seetion—thig ig
manifest from the section itself, and is confirmed



