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EXCHEQUER COURT 0F CANADA.

Burbidge, J.] SPILLING v. O'KELLY. LMarch 7.

Trade-mark-Infrikgement -Priar use-" King" digars-ApZùaion ta
rectify regisiter- Counierclaii- Tit.e in .4#ade-mark-Defene.

z. A manufacturer or dealer in cigars cannot acquire the nigbî to an
exclusive use, and be entitled to registration, of a apecihic trade-mark, of
which the term " King"» forms the leading feature, and is used in combina-
tion with the representation of sorte particular king, white other manu-
facturers or dealers use the saine terni with the likeness of other kings.

Spilling v. Ryall, 8 Ex. C. R. 195, explained.
2. An application to rectify the register of trade-marks cannot be

made by counterclaini. (Secus now, under General Order of 7th March,
1904 >- sic.)

ý. In an action for the infringement of a trade-rnark, the defendant
may attack the legal tite of the plaintiff's t0 the exclusive use of the trade-
mark they have registered. Pontao v. Tadd, 17 S.C.R. 196, referred te;
Prozident Cheenical lVorks v. C'anadian Ghenical faitu/acturing, CO., 4
O.L.R. 54S, approved.

R. G. Code, and E. F Burritt. for plaintiffs. W R. Wh/ile, and
A. I. Fýraser-, for defendant.

Burbidge, -1.] ['March ;

GORHAI MlAY ' ACTi-ri-G CO. 71. P. %V. ELuS & CO.

TrzdL mark - Infrin-erneni - Sterling si/v-er " haZi-mark " - Right li

re.-iter u.ihep ,ooifs l'n i map k on (apiadian mat kel.

i. If by the laws of any country the makers ot certain goods rre
required to nut thereon certain prescribed marks te denote the standardI or
character of such goods, and ï!oods bearing the prescribed marks are
exported t0 Canada and put upon the ma.-ket here, it is not possible there-
after, and while such goods are to be found iii the Canadian market, for
arnyone t0 acquire in Canada a rngh te1 the exclusive use of such prescribed
marks t0 lie applied te the sanie ( lass of goods, or to the exclusive use of
any mark so closely resembling the prescrilcd marks as we be calculated
to deceive or mislead the public. Tlhe fact that sîîch marks werc not
trade-marks, bîut mark,, used to coniply withi statutes of the cotintr) uf
orîgîri wouid not ii thiat respect iii an>' way alter the case.

Quare. W~hether anyone would, in %tici a case, be precluded fromn
acquiring a right iii Caniada to the exclusive use of suich a trade-nialk,
where there was ne importation into Canada of goods lK'arimg tl-,

pirescri ied foreigui marks?
2. l'lie I)laiiltiffs brought an aruon for the infringemient of their

registered specific trade-miark te be appdîed Io the gnods iiiatitfactîuredl I>


