
BANKERS AS GRATUITOUS BAILEvES.

Lord Jlatherley, affirming tho Master of the altbonpb the individual bcd been long in thie
Roll", held that the mlortgigee must pay bis employ cf the bank, the faut that a gentlemn
principal a second time or be focreclosed. fin Éngland bc.d caled on tbe mlanager and
The first payuîcnt w as beld to have been in told bim that ho bcd expected to receive înoney
his on wrong, because hc made it to a person fron tbe ccsbicr, and had flot received. it, was
who c as flot authorised to receivo it; if lie had such a notification as ougbt to bave put the
gonoe witb bis înloiley to bis original îunrtgagee, bank on its guard, and consequntly tbat they
the niginli nortgageo would bave said, - The w ere guilty of gross negiigcnce in the keepiug
înortgýigc is trauisfei yoed," and pcssed biri on of tbic securities.
to tbe transferce, and so tho paynment would On the other baud, it was argued that if the
have got into the rigbt bauds. But if the questin ubether bankers bave taken proper
original mci tgagÏeo bcd plaî cd the kuave and care of the securities of their customners is te
pocketed tbe rooney, tbe finit wouid bave been ho loft to the jury, no banker w ould acopt
the tran, fcrco's, for ot gtr ing to the mortgagcr sucb a liability witbont reward, and that tbe
notice of bis havin- taken the transfer. neffligouce te ruako the respondeuts liable

'I ie case 'vas a particnlcrly bard one upon must ho w ilful negligonce, w blcb w ouid he
the tooîtgcro becuse, receiviug back bis flear te fraud. We will first se0 whct the Privy
dceds, bis moi tgago, witb a re coovoyance, ho Council say as te gross negligence. tJpon
Lad everî tbing to assure bini tbat the mort- tbis tbic dictum ofjd.ord Cranwnrtb iu Pond
gage xwcs extiuguished. Yet the decisiou is v. The South -Dev7nfiaicay 11nrîî,i
uniinpeacbabie. If, wben tbe bnortgage was JL. T. Rep. N. S. 184, and the judguîont of

catcd, io nrtgagnr bcd froin the inîotgagoe \Vîlles, J., apprnving cf ttiat dictuin lu Grill
beeu givon te undurstand that tbe solicitobc (Iecral fron S'crew Collier Gnpm.14 L.
autbority to reccix o principal as well as inter- T. Rejp. N. S. 715, were adnpted. \Viiios, J.,
est, here, w o imagine, tho transfoeec, fLot bav- Said: "Confusin bas arisen fi-cm rogarding
iog given notice, w nuld bave beeu bond by negligence as a positive iustead cf a negative
tbis arrangemîent, andifl ic payuîent mado word. It is really the abscnce of suce Caro
would bave bocu gond as against blur. Tho as it xvcs the dutv nf the dolèndant te uise."
mcia c f tbe case is-tbat mortgagors sbeuld, Crompton, J., lu deliveiig the opinion cf the
u1less tbcy bave a, special autbority, tako cre, court said: 1' R is said that there mnay ho dif-
in pa>ý ioo off tlîeir nîortgages, to jeîy direct te ficnlty lu defiuing waat grnes negligenc is,
the iniort,,cgcr, aud nt te tic solicitor tbrnugh but 1 agrue iu the remark cf tbe Lord Chief
wlîom the advanco xsas effected.-Solicitor8' Baron in flic court below, whebre ho scys,
j'ournal. 'There is a certain degrec cf negligeoce te

wbicbi every oue attaches great blamne. It is
BANKERS AS GRATUITOUS BAILLES, a rîiistake- te suppûo tbat things are nt dif-

Since tbe days cf Chiof Jrustice unîlt the forent hecause a strict lino cf ileinarcat ion eau-
subeetcf aliuens h-, rnhblyfleor fot ho drawu l)etceou tbem;-'" and be added,suýjct f bilmntsbasproabl neer ee "for ail practîcal purposes 'the rul oîay ho

se elrbcrateiy deaît witb as lu tbe case cf Gb
lin v. intePiyCuni* is stated te ho, that tile fajîriro te exercise( roc-

i/m/Ze, l th Prvy nnniiC a osisonable care, slili and diligence, sgross Lie-
impnortant case as affêmting the relatiousbip ~-' .Sntj,1 u eoiiwic
botecen bankers and tbeir customners.

Thbe furets w ere, that a crîstonier cf tbe Union tbe abnve-mentioued observations cf \Vliles,
Bank cf Australia entrristed te it certain rail- J., were mcde, said: "'Tbe use cf tlic term

way ehemurc. 'hesedebnturs were gross uîegligence îs nny one way cf statiug
plac e iitues ordinc de- tr but they less cre is required iu snuîe cases than.
w eueee tr teodinby diostoy ccbiter, aniand tiers, as in the case cf gratuitous bailees,

m-cr exractd b a ishoestcasierand anait is more Correct and scieutifie te, definc
conveited to liiN ow0 porposes. ltîejury, at ti e-re ofdr hntedere fng
thec trial (cund a v erdict against thîe bankers g(negee Cof caro tbon tbedes cfe Legrd
fori the' ful vaine~ of the securîtues. A nule w as gilr cnertn utiscsLrumade abo1Lute t0 setaieC evrit u iilneford said: "It is bxrdly correct te
from rbis <ecision cf the coloirial court, au ap- say tbat the Court cf ]Zxcbequer Chirur in
peal cTis mrade te the Privy Councl1 w hicb the case iefeired te adopted the view cf Lord
uptreid ube decision. Crauw nitii as te the iniproprietv cf the term

The hankers being gratuitous hailees, the " ý~s nehgne; n hejdietc u
questin re-aily turnd cit the meaigto ho PiyCuelpoeds-h eihtg-s,
given totflc term "gicas negige" It ,a scratl e ihu t sbe'eiiane.Thge,

concnd(-1!ýytheSolicitor UGeneîal ou tbehal negligence for wbuch, accordirug te Lord Hoît,
of the appelbant ',bat tbe question cf rieoîigeuce a gratuitous bailee incurs liabiiity is sucbi as

her nec f-ct La benpee 'yîht te invnivo a hroacb cf confidence ci trust4, net
jur, x -~o- f ele goubt lo teho isurbd. arisiug merely fi-ni somne w cnt of fo-eigbt or

The Weîerf allegm-d against tlie bank was ruistake cf juuîgrient, but frnm somne clpable

nii chlou ig the cîinier access clone te tire defaîîit. Ne advantage woulil ho gained by
stunimmi an luonteîîpîoiîî anîioe-tsubstittiting a positive for a negative phîrase,

pe 1 acrie, n e a cneîddtîc e flic d-egree of care and diligecer which
persn a casier ai-d àwas ont _____ha a barbce rnust exercice corresponds w itb the

ge ci8. de-ruo f neligence for wblcb. ho is respon-
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