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Application was macle to the judge of the County Court t e md h ug
ment so entered, and for leave to corne in and defend. The only affidavit read

15ý -- iin support of the application was that of defendant company asmolicitor which
contained the followi..g paragraphs: (a) "The said defendant company have

a good defence to this act ion, and unless the said judgment is opened up great
injustice will be cince the defendant company herein." (b) "The laid plaintiff
has no cause of action herein, as 1 amn advised and belipve, and the said defen.
dant company are flot indebted ta the said plaintiff, as in said staternent of

daimalleedY (c) "As wîll appear by the defence herein the defendant corn

pany deny that they are indebted as alleged, aud claimi that the plaintiff did
net on lier part fulfil' the conditions of the contract alleged ta have been macle,
and whých forms the ground of action herein.» The judge of the County
Court having granted the application the plaintiff appealed.

Before the passage of the judicature Act (R.S. 4th series, c. 94 s. 75) a
defendant seeking ta set amide a judgrnant entered for default of appearance
and plea, w~as required by satisfactory affidavits ta " accounc for his non-appear-
ance, and disclose a defence upon the merits with the particulars thiereof."

* Under the prescrit practice by 0. 27, R, 14, I'Any judgmnent by dcfault,
whether under this order or under any other of these rules, i-nay bc set aside

*by the Court or- a judge upon sucih ternis as ta costs or otherwise as such
Court or a judge mnay think fit.,'

Nd-d, that the affidavit madle by defendant's solicitor who did nlot profess
ta have any personal knowledge, except as hie wvas advised and believ'ed, and
who while referring ta the proposed defence dîd flot undet take ta verify the par-
ticulars of it, was flot sufficient ta justify the County Court Judge ini setting
amide the judgrnent.

Hold, aima, that the affidavit was bad under 0. 36, R. 4, as containing matter
that the solicitor rnaking it was flot able of his own knowledge ta prove,
and flot giving the grounds of his belief.

Per *rowNsHENr'. J., McDONALD, C.J., concurring, GRAHAM, E.J.,
dissenting that followving English decisions on a rule in the smre ternis as
0. 27, R. 1,4, nothing short of an affidavit showing merits would entitle the
defendants ta corne in and defend, or would justify the j udge ta whorn the
application was madle in permitting thern ta do so.

WE. Roscoe, Q.C., for appellant. E.Afeitherr, for respondent.
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Dure.ss- Tert'ais ef crieninai procudins- I>eed so obIained set asite.

Tht defendant, W. R., conveyed bis farrn ta bis sister C. as security for the
surn Of $43o, advanced by her from, tirne ta tîrne ta amsist hirn in paying off
bis obligations. Tht Offer of the security was madle in connection' with a
request for a further advance, which was giv'en. Plaintiff, ta whorn W. R. was
indebted, on learning of the conveyance of the )and, maw W. R., and told hirn
that the transaction was a fraudulent ont, and that he had been guilty of a
crirninal offence, the punishment for whîcb was the penitentiary, and threatened
ta take proceedings against hini unless ho at once tank stepm ta procure a


