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17. At the hearing of this case it was proved
or admitted that the plaintiff had in bis posses-
sion £27 in money and & note, contained in o
bag which was in the pocket of his frousers
when lie retired to bed; that some person had
during the night stolen such bag containing the
money; thot sueh person could not possibly
have entered by meauns of the windew of the
bed room; and that the robhery could only have
been effected by a person entering the plaintiff’s
bed room by the door.

18. 1t was upon these facts contended on behalf
of the defendants that the plaintiff, in neglecting
to lock or bolt his deor, was guilty of negligence,
g0 as to cxonerate the defendants from their
liability as innkeeperz, to make good the loss
incurred by plaintiff.

19. No witnesses-were called on behalf of the
defendants.

20. Phe case was tried by a jury, and the
Judge of the County Court, in summing up the
case, after referving to the facts of the case, and
explaining the law as regards the liability of
innkeepers for the safe custody of the property
of their guests, proceeded to direct the jury that
the question they would have to consider in this
onse was whether the loss would or would not
have happened if the plaintiff had used the
ordivary cave that a prudent man might reason-
ably be expected to have taken under the
-eircumstances In the former case they would
find for the plaintiff, in the latter for the defen-
danta,

The jury found a verdict for the defendants.

The plaintiff being dissatisfied with the
question sabmitied to the jury by the learned
Jjudge, gave notice of appeal.

The question for the consideration of the Court
is, was the judge of the County Court right in
leaving the question of negligence to the jury in
the form heveinbefors stated, without telling
thew (as the plaintif contends) that the facts
proved did not in law amount to such negligence
as would exonerate the defendaunts from their
Hability as innkeepers to reimburse the plaintiff
for the logs of the £27. )

If the opinicn of the Court should he in the
aflirmative, then the appeal to be dismissed
with costsy if in the negative, then a verdict to
be entered for the plaintiff for £37, with cosis of
the appeal, it being ngreed thnt in that eveunt
each party shall pay his own costs in the court
below,

Oppenkeim for the appellant. The County
Court judge onght not to have left the question
of the plaintif’s negligence to the jury, as there
was no evidence of negligence on his part.  The
defendants were bound to satisfy the jury that
there was negligence on the part of the plaintiff,
but for which the money would not have been
stolen,  That he falled todo  He cited Ford v.
Lonlon and South- Western Ruilwey Company,
2 F & F.U80; Morgan v Baerey, 2 B & F.
288 Cashill v. Wright, 6 W, & B 833; Burgess
v. Jlements, 4 M. & 8. 306 ; Armistead v. Wilde,
17 Q. B. 261; Cayléds Case,

1 8m. L. C. 105.
Charles, for the respondents, was not called
upon.

Wores, J.—1 am of opinion that this appeal
must be dismissed. It appears that the appel-
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lant went to an inn of considerable size in Bristol,
and went with a sum of mowey in his pocket,
which he did not publicly exhibit, though he
took no precaution to prevent its being seen. He
engaged a bedroom, to the door of which there
was a lock and key; but though he shut the
door on going to bed, he neglected to lock it.
He left the money in a place where it counld be
got at by a person who quietly entered the
room. The mouvey having been stolen by some-
body who entered the bed room at night while
the appellant was asleep, this action was brought.
As a matter of law, it is insufficient to set up in
answer to the action the bave fact that the
appeliant had a large sum of money and yot
left his door unlocked. It is the duty of the inn-
keeper to take proper care of the property of his
guests, and it is possible that he may not have
taken proper care to prevent suspicious persons
from entering the inn. It might be that, though
the jury might think that there was some evidence
of negligence on the part of the guest, their judg-
ment on this point might be overborne by
evidence of negligence ou the part of the landlord,
The negligence here imputed to the appellant is
that though there wag a key in the lock of the
door, the appeliant did not turn it, and the
appellant’s counsel has, in avswer to that eited
the dictum of Lord Coke in Cayle's case (1 Sm.
L. € 107), that in such acase *‘it is no excuse
for the inukeeper to say that he delivered the
guest the key of the chamber in which be ladged,
aond that he left the chawber door opes)”’  That
is referved to by Erle, J., in Cushitl v. Wright,
G K. & B. 894, who asks, “Cun thers be such
a general rule ¥ Mast not the particular cireum-
stances be taken into consideration? Suppose
an innkeeper tells his guest: ¢ Take ecare of
yourself, for some pickpockets have come into
the place,” and after that the guest leaves the
door c¢pen.” Lord Coke indeed said that the
innkeeper did not get rid of his liubility by
giving his guest the key; but e never said that
such guest, to whom & key has been given, need
not, under any cireumstances, nse it. Supposing
that, as was the case in Durgess v. Clements, 4
M. & S. 306, o stranger had once or twice
looked into the rvoom, or other circumstances
had happened which cught to have excited the
engpicion of the guest, oan it be said that under
these circumstances he is under no obligation to
fusten the door ? Lord Coke goes on, afier using
the expression cited, to give instances in which
the innkeeper will be abgoived. <« If the guest’a
servant.” he says, *‘ or he who lodges with him,
stenls or csrries away his goods, the inkeeper
shall not be charged. Moreover, be intimates
that a guest may by his own sct, take away the
responsibiiity of the innkeeper. ¢ The inm-
keeper,” he says, “requires his guest that he
will put bis goods in such a chamber under lock
and key, and then he will warrant them, other-
wise not; the guest letg them le In an euter
court, where toey ave taksnaway, the inukeeper
shall not be charged, for the fault is ia the
guest.” Therefore, it is qunite clear what Lord
Coke meant by saying that it is no answer for
the innkeeper to say that he gave his guest the
key, but that the guest did not wuse it, was that
the innkeeper was not, as matter of law, ipso
Jacto, ahsolved by the mere delivery of the key:



