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at will, es en if there bas been anl aetual deteîeîioation.
frth ficnancyoe, and thougi that actual deteraioation of

tc t en.oscy inay balS pliceyace before twenty yearsa
lises In Out frein fh ciel of the fîrst year of thse teeaociy.

bewever, whetber in ttîe piesenf case, by iceaus,
of tlîe lefting and transferig byfthe f niant at will, aoy
sofosal doterisesation of the~ tesaîncy had tslen place bc-
foie twenf y years bad riln out fisse tbe end ef tbe fiso
ye~ar o~f fbo teusn.y.

. i W.R ai.P9C .

Tise Ivas an eippeai from tise Sepreme Court
of New South Wales lu an action of ejeolment.

The facts will be fons fnlly etatot in the judg-
meut ni the Judicial Committee.

July 15, 17-. Brown,. Q. C., andi Laing, for
the appellent-Lt le agreeti betwaen us that the
Engliaýh Statute of Limitations, 3 & 4 XViII. 4,
o. 27, applias* as was assumati belose, The true
construction nof the 7tb section ie tsat whicis wae
put upon lb by the dissentiug judge lu tise Court
below, viz , tlint tise statuta muns lu the casa ni
a tenian'cy at wilt frem the determinabion of the
tanancy, or item the sud ni the tiret year ni the
trauaucy, Ilwhiobever shahl tiret happen." Lt
cau nover run irom a later paried than tise anti
of the first year. That the true construction of
tisa section is sncb as oe say, le elear, auti oee
expressly decided. lu Benneet v. -Turner, 7 M. &
W. 226 (ont dissentati freir, in errer, 9 M. & W.
643); 6

5
odsýs v. Carter, 9 C. B. 863. The con-

structio,î put upon it by Lord St Leenarti l
the sae. Sugtiou's Ventiors anti Purchasers,
vol. 2, p. 350 of 1Oth editien. Tharefora, aven if
tbere wa3 an actual dabermination oi the te nauIcy
at oeill lu the present casa by tbe tenaut's undar-
lebting andi transferring, that fretalone le imma-
teria. We admit that, if a tenant at will uier-
lets, bis lantilorci bis a rig-ht te treat the teîsaucy
as determiued ; but, if the lantiiert dures net
axarcise bis right, bise tencucy remains, as iu
.auy othier casa of forfaiture. Lt is doubtful,
therefore, woearir lu the, pissent caee thare oeas
au actual determinatien oi the tauanoy. No
doubt if there oecs au actuai dafarminatien of
the tenaucy, feilowed by the oreation nf a fresb
teanuy, that may have beau material ; but a
touaucy lb will can enly ho createti by actuel
agreecuent express or irîspiieti ; Lcs, v. Peter, 6
W. k~ 437, 3 11. & N. 10 1, 27 L. J. Ex. 239 ;
aud thora oece ne evidoence ni sncb an agreement.
lb is olear that mare inaction of a iandlord oehose
teuanît at ii had doue an sot datarminiug bis
tcnancy. cauînot ba construoti as the grant of a
froah leuancy at oeill.

C. K Po1loclr, Q. C., aud f. 6. Dey, for the
reeendîrî -Tretrue conrstructien of 3 & 4

XVill 4, eh. 27, s. 7, le that theostatute la to mun
frose the actual determination ni the teuaucy or
iroui tira esrd nf the firet yeam ni the tenaucy

Iwliebovam shaîl laet beppan," or that it le se
te rnn, if theme bas beau snob au aicînai dater-
inratien beoe tise lapse nf twenty years item

the enti ni the tirest yeam ni tbe tenaucy. If thant
is net tbhe conetruction nf the section, then the
bruis construction le, that the words Ilif there
bas besîr ne actual detemmination of the tsuaucy I
are te o m oridemeti as inserteti, and the section
le te ha read thus --- The rigbt of antry shall ha
<leemati to bava accruad either at tise datermina-
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tien of tise tenancy, or if there bas heen no actual
determination of the tenanoy (or ne actuai de-
terminatien of the tenancy befere the end oi the
period which would suffice te create a bar on the
nlext foliowsing alternative) thon at the expiration
of one year next aitor the commencement of
snob tenancy. Either fýrin of this construction
is sufficient for ns. There was not eniy au
actual determinatien of the tenancy before the
litigation. arosa but au actuat detarmination,
befote thes end of twenty years irons the end of
the tiret year oi the tenancy, i. e.. bere the
lapse of the turne snfilcing te give a, bar upon the
second alternative. Upon this view ni' the sec-
tin, the section intended to providie for the case
wbere thse joint will of the lasser and tlre tenanît
onld net bc shown te bave actually ceased, and,

ln snob a case, te feigu a deteinsinatien ni the
tenancy at the end ni oea year from its cein-
usiencînent, whicb, by reason ni' the irallty nf
a tenancy at will, ighflt ont ba an unrea'soxiable
fistion,-the statnte being leit tes run ireni the
actual datermination of the tenancy, whero an
actant determination could! be shewnit bhave
takan place, or at ail avents oshere an actuasl
determiriation could ba showu te bave tsasun
places witbin twenty yaare trom the end of tue
tiret year of the tauancy. There ara, ne doubt,
decisions againet sncb a, construction, even in
thec second ansi modîtiesi ferai, but, as oece said
by Lord Campbell lu liaurdal v. Stcen, 2 E. &
B. 652, the question whether these decisions,
ara rigbt, is still open for considerotien lu a court

oferrer. lu Dca d. Bennett v, Turner, 7 MX. &
W. 226, the Court nf lisobeqîser helsi thot,
altbongh thora badl baen an actual determination
of thse teuancy lot will ton years aiter its resu-
mancameut, thse statute naverthelese ran item.
tisa eud nf the first year of the tenancy . but
tbay beld aise that, if a second tenaucy oece
createsi, the statuts ran only irosu the second
tenancy ; and the Exohequor Chaînhar, affiîming
a ruling lu accordanca with the latter decision,
axpressly lait the fermer point undeecid; S. C.
9 M. & W. 543. In Doe Il Dayman y. Mfoere, là
Q. B. 559, Pattesen, J, spaaks of the jusiges
basting alwaye avoided, tihe point, aond says hae
always bas. Iu Godq v. Crter, 9 Q. B. 863, the
decieron oi the Exohequar was folleowes ; but lu
Rendall v. ,S'eveee, 2 E. & B. 641, where the
peint was mantionei but did noi need te be do-
cided, the Court deubtesi (see p. 652) whetber
tisa point hasi beau riglitly decidesi ; andi ini Lesira
ve Yiathew8, Il W. RL. 343, 32 L. J. C. P. 98,
sabote a frasis tenancy stas creatati, anti tise
statute was held te run only frosu tisa iresh ton-
aucy, Erie, C. J.,samys tat, on thse trueonstruc-
tien, the statuto muns irem the eud ni the first
yaar ni the tauancy only whare the tenancy has
contiuued fer the wheie twenty-oe yaars, aud
Willas, J., agrees with that construction, saying
aise that it !e an open question iu a court of
errer. If this construction le rigbt, thon the
appeliant muet fail, for the acte doua by the
tenant at wiil iu letting and transferring oiearly
ameunted lu law te a determinatin oi the tan-
anoy, the uacesary condition that tbey shoulsi
ho linewu bi the lanifflrd beibg fîîlfilled. It le
admittadl by the appeilant that, if a tenant nt
will lets thse land, the landlord bas a right te
treat tise teancy as determinati; but tbey have


