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containing no provision thatthe principal should
not be called in for five years,

On the 12th of August, 1870, default having
been made in paying the xnterest due on the
previous 25th of Mareh, Simsou issued s writ
against the plaintiff, claiming £409 15s. 104 for
principal and interest then due, and £2 16a. for
costs; and on the 17th of November, 1870,
judgment waz given in his favour for those
amoeunts.  On the 1lst of December, 1870, the
plainiiff filed his Dbil! against Twyford and
Simson, praying that Simsen might be restrain-
ed from issuing execution; that Twyferd might
bé decreed to specifically perform the sgreemesnt
of the 24th of April, 1868, and that, if necessary,
the mortgage deed might be rectified.

On the part of the pluistiff it was contended
that the defendant Twyford had acted as his
solicitor in all these transuctions, and was bound
consequently to see that the mortgage deed con-
tained the stipuiation agreed wupon, that the
prizeipal money should not be called in for five
years. The plaintiff further alleged that he Lad
executed the deed without any perusal ov ex-
plapation of its contents. On this point therc
was a direct conflict of testimony.

t sppeared from the evidence that, besides
falling to pay the interest punctually, the plain-
tiff had neglected to pay the ground-rent due to
the superior landlord until great pressure had |
been put upon him.

Willeock, Q. C., and Terrell, for the plaintiff.
-—~The defendant l‘w.yfold was plainly the soliei-
tor of the plaintiff, and Dbound to protect his
interests. The. action was founded on a cove-
nant which ought not to huve been introduced
into the mortgage deed.  Asthe judgment ought
never to have been obtalued, it is not incum-
bent on the plaiutiff t¢ pay the amount recover-
ed into court.

Kay, Q. C.,and E. 7. Holland, for the defen-
dant.—Supposing that the clause contended for
had been inserted. it would, .of course, have
been in the usual form, which provides that, if
the mortgagor makes no defaunlt in paying
interest, the mertgagee will not call in the money
for a certain period: Davidson’s Precedents,
vol. 2, pt. 2, p. 539. Here defaunlt has been
made, so that the mortgagee can no longer be

restricted in the exercise of his rights, See
Fdwards v, Martin, 4 W. R. 219, 25 L. J. Ch.
284 ; Burrowes v. Au'ollm/ Jo. & Lat. 521 ; Ex

parte Rigaold, 3 Deae. 151, Again, this dcfeuce
should bave been pleaded in the action as an
equitablie pleas also the plaintiff has been guilty
of delay in filing his bill,

Willeock, ia reply.——Aun equitable plea cannot
stang, unless thecourt of law can work out all
the equity, connected with the case: Kerr on
Injunctions, p. 27. As to the defendant to an
action pleading an equitable plea thereto, and
its effect on bis right to an injunction to restrain
that action, see Waterlow v. Bacon, 14 W. R,
8565, L. R. 2 Bq. 614.

Bacox, V.C., sajd that he regretted the con-
flict of evidence, but that, in his view, it would
not be necessary for him to decide which evi-
dence was the more credible. His decision
turned on the terms of the agreement. A
mortgage had been executed; an action had

been brought, and judgment recovered for the
principal and interest due on that mortgage
geourity ; and a bill had been filed to restrain
the meortgagee from issuing execution aund to
enforce specific performance of the agreement.
Assuming that the plaintiff was entided to
specific performance, and that, under a decree
to that efisct, n veference had been made to
chambers to setile the mourtgsge deed in accord-
ance with the dgreement, tlm deed, a8 so scttled,
would of course have been in the usual form,
and the stipulation that the prineipal money
should not be c¢alled in for five vears would have
heen worded in such a way as enly to Lind the
mortgages so-iong as the mortgagor punctually
peid the inter No eases were wqun:’d to
prove that the faiinre of awertgagor to ohserve
his eovenants would relense the mortgagee from
restrictions which were couditionsl ou the ob-
servauace of those convenants.  This was n very
strong cave.  The recurity was a smull house,
held for a short term, and subjcet to o heavy
ground vent. The safety of the wortgagee
required puuctual payment of the interest.

CAccording to the argument at the havr, tliec mort-

gagee was to be utterly at the wmercy of the
mortgazor, who might at any time fuil to pay
the ground rent, and cause tha forfeiture of the
| lease. Iad there been n decree for specifio
performance, no such provision as thut cculd
have been inserted in the decd. Tt scomed to
Iiim that the facts, appearing in this suit, might
have becn plerded as an equitable piea to the
action ; and, theugh there wus great weight in
the argument that possibly a eourt of law could
not on that plea work the complete justice sought
to be obtained by the bill, yet be was clearly of
of opiuion that in that case the plaintiff ought at
least to have filed his billearlier.  No injunetion
would he grinted except on the terms of the
plaintiff paying into court the whele amount
which had heen recovered on the judgment.

IRISH REPORTS.

MMON PLEAS.

MoManon v. InisH NomTe WosEERY RAILWAY
CoMpaxy.

Jurisdiction of Civil Bill Cowri—Costs-—Commons Low
Procedure Act, 1356 (¢ Iveland) (19 & 20 Vie,,1e.§102), 5.
ide” — Eailway Compony-—** Cuuse of action.”

Section 97 of the Cominon Law Procedure Aet, 1856 (Tre~
land), enacts that < if in any action of ¢ ontract,
where the parties reside within the jurisdiction of the
eivil bill court of the county in which the cause of
action las arisen the plaintiff s!nll recover less than
£20,” he shall not e entitled to

Held, that o 1 ailway company “rusulw
in which it has a ticket office.

Held furthu that ‘“eause of action” means
of action,’” and therefore, where a contract nade *
county C. was broken in county M., in which “‘
plaintiff and defendant resided, that the eause of arton
did not arise in county M. within the meaning of s¢tion
97 of Common Law Procedure Act (Ireland) 1856

(19 w. g 2121
Motion by way of appeal from the tuxﬁtmﬂ of

in every county

“~entire causs

‘sosts in this suit, that the taxation of plaintifi’s

costs might be revwwed and that plantiff might
be disallowed any costs of the poocedings in
this cause. The action was brousht in the Court



