"PEPYS BEHIND

" THE SCENES. {{

———_————

‘L_.-_
Feb. 2—To the office, where busy
all the morning nor did I have time
oyven to do the cross word puzzle in
the morning sheet. Afion to the Board
of Trade where little newes anywhers,
and what little talke there is of the
opening of the House and. what will
come of it, on which there is & great
gifference of opinion on divers mat-
ters. Povey meeting me, we. to the
club for lunch, and he makeés merry
over the women getting the Voat,
which if it be true, he i someWhat
pleased for, since says he, twill keep
nis wife too busy about publick mat-
ters to pay any attention to him. In-
deed, he says, the only peace he has
known these 10 yeares past was dur-
ing the Enquiry conducted by -Mr.
issioner Walker, being that his

ife attended every session of it, and
little or no time at home. This

night abroad to dine, and then to the
hockey game, my wife again insisting
that T should take her with me albeit
what she knows of hockey could be
writ on a postage stamp. The game &
poor one, and I greatly disappointed
bv

Book
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there
ing my wife outside to wait for me,
and becoming interested in a game did
forget her. Talking awhile with Capt.
Winsor, that is Minister of Fisheries,
ho tells me how although he is but a
peginner this season, he did win all
his curling gameés but one. Coming
last, do find my poor wife
with the cold, so do drive
amends

out at
shivering
her home to make

forgetfulness.

| ed and simple, humorous and sefious,

{ Franz Braun, who tries—and succeeds

So to the Curling Rink, leav- iThere'x=1 na use talking about the act-

‘and the picture is so genuine a tri-

| will be repeated ‘to-night and to-mor-

for my | row afternoon and night.

IN ERNST LUBITSCH PRODUC-

‘- g ﬂon.

“It all motion pictarés were as good
as “The Marriage Cirele,” I'd go to
the movies every day of my life.”

That was the enthusiastic remark
overheard in the lobby of the Majestic
Theatre last night after the showing
of this Ernst Lybitsch production.

You will wait a lang time before you
see & better picture than "“The Mar-
riage Cirele.,” It is at once sophisticat-

with its story of a discontented rich
wife who begins to make things hum
when she takes a fancy to the husbang
of her old girihood chum.

The acting is beyond praise. One
learns what acting is after beholding
this wonderful film action. Marie Pre-
vost as the little gadabout coquette of
a wife has advanced {n impersonation,
and is worlds removed from the Marie
of the past. And Monte Blue, as Dr.

dismially—to .extricate himsel ffrom
the ocu g plot of the imperturbable
charmer, lifts acting to new heights.

ing of thé others—you Will be able to
make your own enthusiastic comments,

umph that we know you’ll attend.
Jasobgon and Evans scored &4 big
success and the aduiénces gave genh-
uine expression of appreciation by en-
coring each and every item. This bill

Low Pressure
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Buick engineers
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and balloon tires one E# |
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ing the low pressure &
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All 1925 .Buick
models are there-
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low-pressure tires.
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| BETWEEN THE MINISTER OF

_FINANCE & CUSTOMS, PLAIN-
TIFF; AND SIR EDGAR BOWRING,
DEFENDANT,

Judgmeng of Mr. Justice Ken£

This is a Special Case stated by the
parties for the opinion of the Court.
The question submitted was whether
the defendant, under the circumstanc-
es stated in the case, is liable to be
assessed to the incomie taXx under the
Income Tax Acts for the accounting
periods from January 1st; 1919, and
December 31st, 1928, in respect of the
whole of his income. The answer to
that question depends upon the replies
to two others, namelyt was the de-
fendant at all material times “resid-
ing or ordinarily resident” in New-
foundland? and, if so, can he be charg-
ed to income tax in respect of all his
income including that derived from
sources outside Newfoundland, but
which was not transmitted to or
actually recelved by him in ‘this
¢ountry? The form of taxation by

*which a duty is imposed upon inéome

is of very recent origin in this
country. It was first introduced in
1918 during the war as a war tax. In
that year the Legislature passed an
Act entitled “An Act to authorize the
Levying of a War Tax on Certain In-
comes” and known as the “Income
War Tax Aet 1918.” An amendment
which may have a bearing on the
question to be determined in this case,
was made to that Act in the following
year by section 1 of “An Act to Amend
the Income War Tax Act 1918.” Final-
ly, in the year 1922, the special
character of the duty as a war tax was
dropped and the previoils Acts dealing
with the subject repealed by the “In-
come Tax Act 1922,” which wWas pass=
ed that year and is now in Operation.
Every person liable to taxation undet
these Acts is required to deliver to the
Minister of Finance before the end of
April each year, a sworn statement of
all his income during ‘each preceding
year, This statement is the basis up-
on Which the tax is assessed and the
year to which it relates is throughout
the Acts termed the “Accounting
period.” The &cctounting periods in
respect of which the question we hdve
now to determine drises, covers in
part years when the “Income War Tax
Act 1918” was in operation, and in
part years when the “Income Tax Act
1922 was in operation.
fore necessary to consider how the
question submitted to us should be
tinswered under the provisions of each
of these Acts. The parts of the 1918
Act which require particular atten-
tion are sections 3 and 4. ‘Section 3
defines the meaning of income for the
purpose of the Act and, by Its sec-
uons, creates certain “exemptions and
deductions” to which incomes so de-
fined are subject, Seection 4 describes
those who are liable to be assessed to
and the amount-of the tax and the in-
come in respect of which the tax is to
be paid. Sections 3 and 4 of the Act
1922 deal with the same subjedts as

| the corresponding sections of the Aot

of 1918, The definition of income in
both Acts is the same, namely:—“for
the purpose of this Act income means
the annual net profit or gain or gratu-
ity . . directly or indirectly re-
ceived by a person whether such gains
or profits are divided or distributed
or not, and also the annual profit or
gain from any other source . . .”.
One of the exemptions and deductions
to which incomes are subjeet by the

v/ om the verb . “tb i
A pe resld%’,in‘),j)hce Where he
has a settled home; it conveys afl in-
tention of . permanency and distin-
guishes his relation to his place of
‘residence from that of a person Who!
stays in a particular place as 8 visit-'
or whose relation to that place is of
a temporary and transient charaeter.
A person resides in a place where he
has a fixed abodg. It is not necessary
that he should dwell there personally
all the time, and it does not exclude

other places /of which permanency
may be predicted with equal or even

eater truth. I think there can be no

ubt that upon the statement of facts
contained in the special caSe that if
the words used in the Acts had been
“residing or resident” the defendant
was, during the periods in question,
a resident of Newfoundland within
the meaning that I have attached to
that word. But the expression actual-
ly used is “residing or ordinarily
resident.” Do these words express
distinction which exclused the defen-
dant from the persons comprehended
by class one of the section. It Beems
to me that that particular form of
words was used not to distinguish one
kind‘of residence'from another or to
ingtitute a comparison between dif.
ferent places at which the same per:
son may be resident by the time or
c¢haracter of their occupancy and dis-
tinguish a place at which ne 18 “or-
dinarily resident” from a place at
which he is “residemt” but rath-
er to - accentuate  the difference
bhetween a transient visitor and
an _ordinary resident. Residence
is the essential fact. It is
intended that ordinary residents only
and not scjourners slgall be aSsess-
able. Sojourners ofr transient visitors
are dealt with in the class next nam-
ed in the 'section. A person may be
ordinarily resident as he may be resi-
dent in more- places than one. Lord
Reading C.J. n Pittar vs. Richardson,
87 L.J., K.B., 59, says on page 61 in
a case under/the Military Service Act:
“It is perfectly clear that under cer-
tain circumstances, a man may be cor-
dindrily resident in Great Britain and
at the same time ordinarily resident
in His Majesty’s Dominions abroad.”
In my opinion the expression “resid-
ent or ordinarily resident!’ in these
Acts includes residing in the ordinary

It is there- |

sense of the term,—living in an establ-
| ished dwelling house—a fixed place of
| abode. The different classes of per-
sons liable to assessment under the
Act of 1922 have distinguished charac-
teristics:—that of class one is an in-
tention to permanently occupy an
established abode; that of class two an
| intention is to remain for a time and
|‘!hen depart. In the first class are

|

| those residing or ordinarily resident ;

| in Newfoundland; in the second those
who remain in Newfoundland for a
specified time each, year. “Reside” is
contrasted with “remain,” as “dwell”
might be contrasted with “stay.” “Re-
gide” comprehends the idea of per-
petuity, the possession of a permanent
homte at least in intention: “remain”
| rather implies any intention to stay
for a while and go away again, and
when contrasted with reside, as it i
here, negatives the idea of having a
permanent place of abode. The legis-
lature provided that those of class two,
| owing. to .the transient nature of their
presence in the country should remain
heré a specified time during each year
before they became ‘assessable to the
tax, but made no such provision in the
| case of those of class one—the very
| act of residence belng sufficient to
| make them taxable whether the period
be short or long. A person who keeps

the idea of having other residences in-

long or short, it
Hny&a.aam

‘sidence here as something more per-

Llike tax has been paid in the countries

was

Whether the of occupation
N s Tl
O o
uring theé months he was there. Hes,
gtmcu, ‘must have regarded his re-

manent than that of a transjent visi-
tor who remained in the country for
a ‘time, for during the years covered
by the accounting period, he contin<
ued his membership of and took his
seat as such in the Legislative Couneil
of the Colony. 1n my opinfon he un-
doubtedly resided at Topsail and it.
cannot be said he'did so for tempor-
ary purposes only or that he had no
intention of establishing & perma-
nent residence theére! his intention is
evidenced by the fact he had during
his absenice abroad theé intention .of
returning there, and by the fact that
he kept it always ready for immedi-
ate oceupation. I must therefore hold
that the defendant was, during the ac-
counting period in question, & person
residing or ordinarily. resident in
Newfoufidland within the meaning of
these words in the Acts of both 1918
and 1922. That being so, upon what
income is the defendant assessable to
income tax under these Acts. As a
person residing of ordinarily resident
in the Colony he is of courfe assess-
able to the same extent as any other
resident. The fact that he spent a
large portion of each year abroad or
that he might during his absence
abroad have established a residence
in some other country does not affect
the nature or extent of his liublllty.|

A distinction was drawn during the | #%

argument of this case between income
derived from gsources in the Colony
and that derived from sources out-
side the Colony. The defendant is in
receipt of income from both these
sources. It was contended by the
plaintiff that he was assessable in re-
gspect of both. This is a question of
interpretation” of the statutes in ques-
tion. The definition of income in both
Acts is the same; it means the angual
net profit, &ec., “directly or indirectly
received” by the taxpayer from
specified sources generally, without
distinction between that derived from
sources within the Colony and from
outside. Appended to the definition
of income as part of the same section
are set out certain “exemptions and
deductions,” one of which, according
to the Act of 1918, is as follows:— !
“(5) Income -defived by a taxpayer
domieiled or resident .in Newfound-
land. from property or investments
outside Newfoundland, shall not be
subject to taxation under this Act in
any case where income tax has héen
paid upon it in the United Kingdom or |
in the Dominion of Canada or in the
Vnited States of America.” TUnless |
the legislature intended ghat “income’ |
as defined for the purposes the Act |
thould ineludo fncome derived from |
spurces outside Newfoungland it |
would not have been necessary 1o in-
gcrt that sub-sectiay amongst the
“deduction or exemption.” Its inser-
tion is a clear indieation of its inten-
tion to make income from these sour-
cea flubject to the tax but to exempt
frem the tax income upon which 2

named. - It is {irue this “sub-sectim
was repealed by the Ameénding ‘Act
of 1919, but that repeal did not affect
the original intention of the legisla-
ture to include in the definition of in-
come derived from property or invest-
ments outside the Colony; it merely
destroyed the exemption given it by
sub-gection (5) of sectiom 1. It i8 per- |
foctly clear to me that all incomeof |
a person such as the defemdant re- |
sident or domiciled in Newfoundland |
derived from property ot investments |
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“RAGGEDY ANN”—By the Band.

SPANISH DA

“CHANSONNET” VIOLIN SOLO—By W. Robins

“TIGER RAG,” a Laughihg and Crying Clarinet So

“BELLS IN LIGHTHOUSE RING DING, DONG, DI
“SPAIN,” Sax Solo—By B. Evans. |

“LONGIN’ FOR YOU BLUES”—By the Band

COMING :—ANITA STEWART, in “A QUESTION OF HO

traction—in Ten Parts.
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8 permanent dwelling housé at a place |
to whieh he intends to and does return |
whenever he wishes, is said to reside,
not to remain there. Such a person

outside Newfoundland is assessable
i under the Act of 1818. I therefore
| hold that the income of the defendant
| derived from such gources is S0 as-
sessable.. T think the same conse- |
| quence results from the same defini-
{tion of income contained in the Act |
of 1922, I think the fact that no ex-

Act of 1918 is given in sub-section (5)
of the same section, namely: “Income
ugrived by a taxpayer domiciled or re-
sident in Newfoundland from property
or investments outside Newfoundland, | comes within the first and not the sec-
shall not be subject to taxation under,|ond class hamed of the Acts. A per-
this Act in any case where income tax | son therefore who keeps permanently
has been paid upon it in the United |an established dwelling house or re-
Kingdom or in the Dominion of Can- | sidence in the counitry thouigh he may emption corresponding to that given
ada or in the United- States of Ameri-| be abroad for most of the pear, but has |, sub-spctlon> (5) of section 1 of the
ca.” - This sub-section was repealed | the intention of returning to and oc- | Act of 1918 {s given by the 1922 Act
by the Amending Act of 1919. Section | cupying it at intervals of long or short | ...+ ‘;e régarded as indicating a
4 of the Act of 1918 says “4. (1) There | duration, and who in fact does so re- contrary intentiofi: the definition of
shall be assessed, levied and paid up- | turn from time to time is, in my opin- ihcome.beinxv the 'B,,me in both Acts
on the income during the preceding|ion, a person “residing or ordinarily | "1iust be held that income derived
year of evety person residing - or | resident” in the country for the pur- from ’EOUTCGS covered by ‘the one is
ordinarily resident in Newfoundland poses of these Acts. Now what are covered also by the other. If any
or carrying on business in Newfound- | the facts regarding the present defend- douf)t could be entertained upon that |
land the following taxes:—(a) Five|ant? Until the year 1908 he lived con- | joint it wounld be removed by refer- |
per cent. upon all income exceeding |tinuously in the country and took an ence to s’ub—section (8) section 2 of
+ « . " The corresponding section 4 |active part in the business of Bowring | 5 " At of 1922, which defines in-
of the Act of 1922 inclugdes those liab- | Brothers, Ltd. He was a member of com‘ for the p‘urposeg of the Act
—_— le under the 1918 Act and others, It |the Legislative Council of the Colony. s ; (8) provides u'(g) Income de-
- ?;:gsr;vtes ;uosse lia})tle t0 assessment | There can be no doubt that until that rievcedmt‘)y a tgxpayer domiciled or re-

k ve clasSes. says 4. (1) | date he was a person “residing or or- | . 2 £
Garre“ Byrne There shall be asseséed, levied and | dinarily residegt" in  Newfoundland |®ident in Newfoundland ttlr(;)m NDI'O-
9 paid upon the income during the pre-|and that had no change taken place in perty or investments _outside g
Bookseller & Stat.ioner. cgding year of every person:—(I) re-|his mode of living, he would undoubt- foundland shall bé liable to taxation
Ianibaodit siding or ordinarily resident in New-|edly be liable to taxation under these |On the amounts received from such
o ‘JJ fonundland; or (IF) Who rgmains  in | Acts as a resident. In that year he re- investments.” This sub-section clear-
ynggxndland during any calendar | tired from active participation in o il NS ;‘;0;';::;“’0‘;“ Py v

’ r a period or periods equal to i ; B e tTe SRR S
] q to | pusiness of Bowring Brothers, Ltd outside Newfoundland to the tax

e one hundred and eighty-three days; or | hut continued his eonnection with the e 5y e . 1w
LONDON DIRECTORY

(I1I) who is employed dn the Colony; i d sharehold-
T [ SompanY BN 8 QIrECOs e noted that the word “received” used
« PUBLISHED ANNUALLY.

or (IV) who, not being-a resident of |er. He also continued to be and still
Newfoundland, is carrying on busi-|is a member of the Legislative Coun- |in ‘this sub-section is also used in
section 8 in the deflnition of income.
_with Provinecial & Foreign Sections
- and Hendings in Five

ness in Newfoundland; or (V) who, | ¢l of the Colony. He went abroad
It must therefore be given the same
anguages

not being ordinarily _a resident of [each year, including the years 1919 to

Newfoundland, derives iricome for ser- | 193 covered by the accounting per- | meaning in both places. Income is

Vices rendered. by him in the Cdlony | j5qs to which this action relates. He | “received” not only when it i8 actual-

{)o any person resident or carrying on | gpent approximately eight months of | ly in the possession of but also when

' uslneis in Newfoundland, but only|aach of these years abroad; during his | it is placed to the credit of or is with-

enables traders to communicate direct | sorns at portion of the income 80| .pgonqes he lived in a rented flat in a { in the control of and may be drawn

with ;’:;:11‘:: sz:: c&)n:n;m.elngxﬂ:’et fﬂ‘;l; London hotel, visiting Liverpool on a |against by the taxpayer. I thleretoro

CTUR r ; w occasions each year in connection | conclude that income assessable un-

'AN!’FA INSD & DRALERS Tk L Nun. ab.  udpaie . axeRafs ?v’tth the Dusiness o{ C. T. Bowring & |der both Acfs include that derived

in London and in the Provincial Towns from property and investments
and Industrial Centres of the United
Kingdom and Ireland, the Continent
of Burope, America, etc. The book con-
tains over 250,000 names and address-

es with other details classified under

more than 3,000 trade headings, in-|
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Complete Technical
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hit bottom on merchandis
tfimely and worthy.

Throughvout the month of February there will be #i
in every Department.
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BERT HAYWARD, that is
feh2,4i Water St.

test activity
rom section to
Bthe best of the

Women and men will be husth
section buying their needs, appreciating that the values
entire geason.

For February at this store means just this—Stoel
out—regardless. And cleared they will be—regardle
ductions it takes to do it.

Ne department is spared. Where stocks are lax J
greatest. And-the savings are all the more impressi
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stocke.
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THE NEW

Columbia
Gramophone

PORTABLE MODEL

Finished in Black, Fabri-
koid with nickel trimmings.
Rec_ord drawer with a ca-
pacity for eight records, ex-
clusive tone, control leaves.

A Revolution in Gramo-
phone Tone

$62.50
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at least 19 'pure colours -Broug!
about organic formation “of ti
and cells by the attion of
[and thatematter could be and ¥
transformed into “rays” of colg
and ceased to exist as matter,
lifford said he decided to call
lour waves “colour electroms.”
His theory is that all matter
be represented in colour elec

ion of the rays, in Apri.
[ was recovering from a )
d stoop that I had had s
id acquired as & rodeo ch’
 Australia.
| Clifford claimed many o
or the rays, including c:
pss, ihsanity of 2% vye
brought about by phys
and- septic poisoning. . |
had made use of the r
d, been taken up by s
‘hospitals. The appar:
.aoquired by the Hesr
n and St. Elizabeth at

l:r_obing
Atom’s Secret

MATTER CHANGED INTO COLOUR
- RAYS—LORD CLIFFORD'S- THE.
ORY. a

behalf of the plaintiff that the defen-
dant, during the accounting periods
specified, was a person “residing -or
ordinarily resident Newfoundland”
and as such he was liable under both
Acts to be assessed to income tax in
respect of his full income. The de-
fendant on the other hand denies

he was during these periods a x

son “residing or resident in
Wh‘cng a  person

Newfoundland each year and lived
here approximately four months, from
July to October, both inélusive. While
in Newfoundland he occupied a dwell-
ing house and unds. at Topsail and
attended as a director to the business
of Bowring Brothers, Ltd. He owned
the dwelling house and grounds at
Topsail, The dwelling House was not,
during the accounting periods to which

‘%%t:o&:omopi ‘occupied by any-
and servants. It was at all T
y: | for occupation. He 0

I think the answers to the questions
submitted by the partles for the opin-
jon of the Court ghould be, that the
defendant is liable to assessment to
income tax upon the.whole of his In-
come for the accounting . in
question under the’ provisions of the
Act, including that m

colo

ing . . .* Subsection (8) of section
: Co., Litd:, from which company he de- ‘
h%t;,;:.xf g;:ﬁg;s ailt'ge:ﬂ:'::tt:ﬂ rlyed far the greater part of his in- [abroad. No place in the “Act can
lows: ~ “(8) Imcome derived from in-| come aund of which company he was a |there be found anything to distin-
vestments, outside Newfoundland shall shareholder andedirector. During the | guish the income of a taxpayer deriv-
be llable Yo taxation om fhe amount|Years 1918 to 1923 both inclusive, he |ed from abroad according to whether
‘recefved from such investments.” | Was High Commissoiner in the United | it {s transmitted or not to this coun-
N These Seem to be the Sections of the | Kingdom for the Newfoundland Gov- | try, The Income assessable to the
i Act having the most material bearing | STOment and occupied an office at 53 |tax s that “directly or indirectly re-
EXPORT MERCHANTS on cur answer, It was contended on{ victoria Street, London. From 1908 | ceived” by him whenever or wherever
until the present time he returned to | it is credited to him or comes under
with detallef parsh e his control it is subject to the tax.
shipped and - ) an ¢
Markets supplied; . EETe
arranged under the Ports to waich
they g g the

~ That revelations as to the separa-
: tfon and reconstruction of the atom Subt an st onlt A abeltive it
the | tive charges of electricity. He

... By the beginning of last year
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