
the judgment on the merits. .. This order was in ifs
nature final, and net interlocutory, within the nleaning of
R. S. 0. ch. 55, sec. 52, and an appeal froin it lies. Bab-
cock v. Standish, 19 P.R. 195, and O'Donnell v. Guinane,
28 0. R. 389, considered.

Appeal allowed. Costs of~ motion and appeal to be taxed
to defendant and set off~ pro tante against the ainount ad-
mitted te ho due te plaintif.,

BRiTToN, J. AVRIL 8T1î, 190-'.
TRIAL.

ALEXANDER v. MILES,
AIaster and S4tp7eant - Injury to Servant-F-aciarv-Djefrtive .s item
-Ne'glÎgence-FîYf:dings of Jury - ïVorkmen's Conpen çatjo Ac t.

Action by the administratrix of the estate of James Aleýx -

ander to recover damnages for bis dcath, wbich oceurred on
the 2nd October, 1901, as tlw resýitt cf an atccidenît iii de-
fendant's factory. It was provil anid adînintted that the
dcath of James Alexanmder resulted from Is being acc(lidet-
ally struck by a board1 pus1bed from below through file bole ii
the floor above )y one ilia Miles, a servant aud wcrknîan
then in theempicyxiunt fcf1,-endlant; that James Alexandler
was, at flic time aîîd on tlie occasion of bis being se struck,
rightfully whero ho was, and that lie was not guilty of any
eontributory negligenco; tbat file lîole in the floor was in-
tendedl, and for a long Lime had heen used, for the purpose
of pumhinig threugh i. boards froîn below to the floor above.
It was allegei by defer(ndatnt that she bad a sytero of using
this hole and of laitfil,- the boards up tbrough it, wbich was
a safe one and not (langerons te the workmen on the upper
floor, and thiat. this accident occurred through the negli-
genice of William Miles ini not following this systern and
in net obeying instructions, ani that for snch negligence
of a fellow-workmnan plýiîntifi' could not recover at common
law or under the Wýorkmnen's Compensation Act. The
jury, hewever, foundl that there was no systemn adopted
which provided against the danger.

L. V. McBrady, K.C., and T. J. W. O'Connor, for
plaintiff.

W. R. Riddell, K.C., and J. H1. McGhie, for defendant.
BRIJTON, J., held that the findings were net inconsistent,

and were warranted hy the evidence. The beards were con-
stantly required for use by defen<lant on the upper flnor of
the factory. Theywcrernoved throughthis holein the fleor.
This was a defective systcm of putting in place and using


