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s'011-. Uni(y of seizin-" Losi grant "--Tenanjcy- Eso>jbel.

A testator dying in 1874 devised adjoining lots of land, 4 anXd 5, to bis two

sons~ respectiveîy. Flouse No. 9 stood mainly on lot 4, but also partly on lot 5,

and bouse No. 13 stood on the remainder of lot 5, there being a passage-way

between the two houses, used ini common by the occupants of bmotb for the

Purpose of getting in wood and coal and getting out ashes. The appellant

had, ît Was admitted, by virtue of a conveyance from tbe devisee of lot 4 and

by the Statute of Limitations, acquired titie to the portion of lot .5 on wbicb

b'Ouse No. 9 stood.

Held that a right of way over tbe passage between the two houses did
flot Pass by implication of law to the devisee of lot 4.

The passage in question was used by tbe occupants of bouse No. 9 fronm

the timne of tbe death of the testator until 1895, but during the period frorn

March to J une, 1884, the owner of No. 13 wvas also tbe tenant of No. 9.

Hleld, per MEREDITH, C.J., that the unity of possession during that period

would interrupt tbe running of tbe statute, and tbe appellant bad not acquired

arigbt of way as an easernent by prescription under R.S.O. C. i ii, sec. 35.

D)ictum of HAT1HERLY, L.C., in Lady;;zan v. Graves, L.R.. 6 Cb. 768, flot

follOwed.
But, per Curianm, tbat at ail evcrfts the locus in question could not be

treated as a way to lot 4 ; it was rather a way to tbat portion of lot 5 on wbicb

bouse NO. 9 stood ; and tbere being ullity of seizin of tbe alleged dominant

andi servient tenernents in the devisee of lot 5, no easemnent could exist

Wbile that unity continued and tberefore the enjoyment of the way as an

taserrnent began only wben tbe title of the devisee of lot 5 to that portion of

't orl Wbicb bouse No. 9 stood becamne extinguisbed by the statute, wbicb was

less than twenty years before tbis litîgation.

of eib/e, per NIEREDITH, C.J., that but for this latter circumstance, tbe claim

Oftbe appellant migbt bave been sustained by tbe application of the doctrine
of (clost grant."1

And also, that tbe respondent, by reason of bis tenancy of bouse No. 9,

Was estOpped from asserting that bis possession of tbe land of which he was

tenant. and bis user of the way whicb was enjoyed in connection with it, wexe

Other than a possession and user by bimi as tenant.

S/iP/ey, Q.C., for tbe appellant.

W A. Clark, Q.C., for tbe respondent.
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UJPof appeal from tbe order of a Surrogate Court upon tbe passing of

teXecutors, accounts,


