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ousted of jurisdiction; that if the judge made no special pro-
vision as to costs, be left them to be disposed of by the usual
course of the law which would give them to the defendant. If
tue peintiff was dissatisfied with the course taken in removing the
cause into the Superior Court, he could have applied to the judge
who granted the order to vary its terms or to the full Court to
quash the writ of certiorari on shewing proper grounds. Here-
ferred to Porter v. Rudway veported in 6 Ex, 184,

He further urged thet the judge’s omitting to order as to tho
costs, could only affect the costs of obtaining the certiorari which
tho master bad refused to tax to the plaintiff.

Ricssenng, J.—By section 78 of the U. C. Division Court Act
13 & 14 Vic,, ¢ap. b3, it is provided that in any sction brought
in any County or Superior Court for any couse which might
huve been entered in & Division Court, and the plaintiff shall ab-
tain judgment for & sum to which the jurisdiction of a Division
Court is limited, no more costs shall be taxed against a defendant
than would have been incurred in the Division Court, ualess the
Jjudge who tried the cause shall certify it a Stone ‘o be withdrawn
frem the Division Court, and commenced in the Covnty or Supe-
rior Court. Bection 85, that any suit brought in a Division Court
may be remgved inte the Court of Queen’s Bench or Common Pless
by certiorari, when the debt or damage claimed shall smount to
ten pounds and upwards, provided leave be obtained fram ave of
the judges of the said Courts in cases which shall appear to him
fit t0 be tried in either of the Superior Courts and not otherwise,
and upon suoh terms a3 10 payment of costs and upon such sther
term, &8 ho shall think K¢,

There i3 no doubt, if it were not for the enactments limiting the
araount of costs ta berecovered in actions brought in the Superior
Courts, .p!sm‘ﬁffs under the statute of Gloucester would in all
sctions in which damages are recoverable, be entitled to tax costs
against defendants.

The statute 23 Hen. VIII cap. 1§, and 4 Jac. I cap. 3, gave
costs to defeadants on a verdict for thew in those cases where
toats would be recoverable sgainat them ; if the verdict had besn
for the plaintifis. There can bo no donbtif the plaintiff had origin-
ally bronght this nctien in the Superior Court, and the defendant
had obtained & verdict that the lutter would have -been allowed

full costs of defence without a certificate of the judge who tried
the same.

1 seo nothing in the faots of tho preseat cege to limit the right | A

defendsnt would bava had, merely becanse he has obtained &
Jjudge’s order to bring up the case to the Superior Court. Most of
the statutes on the subject sre to deprive a platntiff of costs, they
do not geem to extend to the case of the defendant. Itis probable
the Legislature thought the power given to the judges to impase
terms on ordering a certiorari to take the ¢ase up to the Superior
Court would sufficiently protect all parties.

Tt is urged that as the judge did not impose any terms as to the
payment of costs, thercfore the defendant is not entitled to bis
costs though ho has succeeded in his case, or at al} events is only
entitled t¢ Divieion Court costs, he having taken the case into the
Superior Court.

The plaintiff wha tustituted the action in the Superior Court, is
still the plaintiff and has control of his own suit, when the case
is in the Superior Court, it is disposed of there like any other
sction ; and if the terms of the order on which the certiorari issned,
were not satisfectory to the plaintiff, he should have applied to the
Jadge who made the order, to amend it by imposing terms s to
costs, if the judge has power 1o do this after having made the
order, or to the full Caart to quash the certiorsri on the ground
that the facts were not properly brought before the judge who
made tho order, 80 a8 to enable him to exarcise his discretion as
to Imposing proper terms, Parker v. Bristol and Ezeter Raitway,
6 Ex. 184, is au authority on this point.

The plaintiff having failed to do this azd having taken his case
down to trisl without any specific terms being impoced, cannot
now, I think, claim that it is necessary the judge who granted the
order should bave directed that full costs shonld be sllowed de-
fendant if be saucceeded. The costs are not asllowed by virtue of
the power {0 Jmposo terme, but under tho general Jaw relative to
costs. The judge who graunted the order decided that the case
sppearcd to him to be a it ons to be tried in the Superier Court,
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otherwiso bo wonld pot have directed the certiorari to jssue. If
the judge who trics a caso in 5 Superior Court where a verdict 13
rendared for a plaintiff, for an amount within the jurisdiction of
an Inferior Court gives a gimilar certificate; that entitles a plain-
i to tax full costs.

1t must bo assumed, I think, that it was proper for the defendant
to take his case inte the Superior Court; and, having succeeded, I
can see no reason why he is not entitled to his full costs.

The only question on which I have any doubtis as to the costs
in discharging this summons. The Clerk of the defendaat’s attor-
ney, in the aflidavit he has made in reply to that filed on behalf of
the plaintiff, has thought proper to introduce some statcments
charging tmpraper conduct on the part of the plaintiff's attarney,
without stating what the acts ave which he considers improper.

These statements appear to me unnecessary and unwarranted,
from everything that appears on the papers filed, and would, I ap-
prehend, be struck out of & bill of Chancery, ar perkaps iu aftida-
vits fled theve, ng impertinent. Ther, should the judge before
whom the matter i brought, allow the defendant the costs af pre-
paring suck an affidavit, and ought be not to mark his disapproval
of such a course by depriving the defendant of bis eosts in relation
to this matter altogether. Perbaps, if tho costs of that affidavit be
disallowed, that will be sufficient.

It may as well he observed here, that there secms to be s dis-
position on the part of some practitioners to introduce extraneous
matters inte their affidavits on application in Chambere. It is
probable such affidavits will not be allowed in the costs if the at-
tention of the presiding judgo is drawn to the subject; and I mea-
tion it now in connectlion with the matter referred to in this case,
that such o practice may not be resorted to in the future.

On the whole, I thiok this summens must be discharged with
cests ; but no costs to bo allowed to the defendant for the affida-
vit filed on his behalf.

Summons discharged with costs.

Brasm v. Larra.
PracticewRender by Bal—Charging defendant in excoubion—Compralion of
fime.

Qur Rulsof Court, Trinity Torze, 20 ¥it, No. 99, applles {0 2 def; adant who
though 2ot a prisoner at the 1ixno of 1ho trial, is rendered by bis bail during

the samo yacation.
Jefendant who b rendered himeelf in discbargeof his bail, during vacation,

though ot s prisoner at the time of the trisl, will decome supersedable. unless
ga& {)Ldnwfc bim in execution, during tbe Terin nexi succeeding such

July 11th, 1859,

This was s gsummons dated 24th June, 1859, calling on the
plointiff to sbew cause why the defendant should not be saper-
seded as o thisaction, the plaintiff not having charged the defend-
gat in execution, in due time after the tris! of this causoe.

It appeared from the aflidavits filed. that defendant wes arrested
on & writ of Capias in this cause, on tha 16th November, 18358,
aud gove bail to the action. That the Qeclnration was filed snd
served 16th Febiraary, 1859, aad the cause taken down to trisl in
Apnil, 3839, and a verdict rendered for plaintiff for £50 damages,
the cause being 2 country cawse. That defendant was readered
by his bail on the 11th of May, to the Sheriff of the County of
Hastings. That judgment was entered on the first, aud & writ of
capies ad 2atisfaciendun; issued, but had not been placed in the
Sheriff’s hands on 23rd of Juae, the day defendant made his affi-
davit, where he stated he was a prisoner in closs custody.

By an affidavit made by Gefendaunt on the 29th of June, defend-
sut stated that on the 23rd of June, he was in close custedy on
the writ of capins ad respondendum issued in thiscause. That the
door of the gaol was forcibly broken (whilst he was in an adjoin-
ing room) for the purpose of assisting ooe Alexander M. Ross, to
escape. That he left thegaol on that day, and shortly afterwards
ascertained that hin esoape wounld compel the officers to pay the
amount for which ho was imprisened, whercupon he at once re-
turned and surrendered bimself to the gaoler, and was a prisoner
in close custody os & dedlor, having retarned voluntsry rather
thea subject the officers of the Conrt, o lose on his account.

Oo the same day, o notice of defendant’s recapture and being
in custedy and deteined as a prisoner, on the capies isvued iu thia
canse, was served,




