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ousted of jurisdiction; that if the judgo made no 8peeial pro-
vision ais te cquIts, ho icft tient te be disposed of by the utitual,
course of the law whicii would gile theni to the detfindiaot If
the plaintitf vas disaatîsfied vîth the course taken in removing the
cause loto the Superior Court, ho Could have applied ta the judge
Who granted the order ta Vary its terins or te the fuit Court te
quaah the vrit of certiarari on shewing proper grounds. lie re-
forrma ta Porter Y. Rodoeay reported in 6 Ex. 184.

lie further urgea that the judge'a omitting ta order as te the
Coste, Coula oui'y affect the Costa or obtaiilg the certiorati which
the master Lad refnsed to tax ta the plaintilf.

Rici4tauis, J.-By section 78 of the UJ. C. Diviîsion Co-art Act
18 & 14 Vie., cap. 68, it is provided that in any action brouglit
in nuy Cottnty or Superior Court for auy cause which miglit
have been entered in a Division Court, end the plaintiff sball ob-
tain judgment for a suni ta whicb the juriediction et a Division
Court la iiiuited, no more Cosas shall be taxed agalust a dlefendant,
than vrouid have been incurrcd in the Division Cnurt, uniess the
judge Who trieci the cause saoi certify it a fitone o bu -yithdrawn
froi» the Division Court) and commenced in the County or Supe-
rior Court. Section 85, that amy suit brougbtin a Division Court
may Le remoyed ino the CourtotQueezts Bieach orConimon Pless
by certiorari, when the debt, or dlamage claîied shall amount ta
ton pound and upwards, proided leave be obtaioed frem one of:
the judges of the said Courts in cases whieb shail appear to lii»
fit ta Le tried in either of the Superior Courts and not othervîse,
and upon such termes as ta psyment of Costa and upon sunob Dther
terni, as ho shall thick fit.

There la no doubi, if it were flot for the enacimeuts liiting the
amount of Cosista e recovcred in actions brought in the Superior
Courts, plaintifs -ander the statut» of Gloucester Weald in al
actions in which danlages are recoverabie, be entitled te tax Costa
againat defeudants.

Tie statute 23 HTeu. VIT[ cap. 15, and 4 Jac. 1 cap. 3, gave
cests ta defendauts on a verdict for theca in those cases where
cosis Weald be recoverable against theni; if tLe verdict Lad beozi
for theplaintiffs. Therecanbe no doubi if the plaintif Lad crigin-
ally brought this action in the Superior Court, sud tLe defendant
ba obained a verdict that the lutter wouid have been allowed
fuil oste of defence 'withouat a certificats of the judge Who tried
tLe saute.

1 sec nothiDg in tLe faute of tho preseot case ta lirit the right
defendaxit would bave badl, mereiy because Le bas obtaned a
judges order ta bring up îLe case te the Superior Court Most of
the statutes on the subject are ta deprive a plaintif of oss, they
do flot seeni ta exteud te tLe case of the defendant. Ius probable
the legislature thought the power given ta the judges ta impose
terms on ordering a certiorari ta tekse Leuae up ta the. Superiar
Court would sufficietily protect %Il parties.

Tt is urgea thst as the judge did Dlot impose amY terres as ta tiie
payaient of oa, tbereforo the defendant is nlot eutitled ta Lia
r'asta tbough Le Las succeeded in Lis case, or ai ail events i enly
eutithed ta Divipion Court Costa, Le Laving talcen the caue ifitc the
Superior Court.

TLe plaintiffwho instituted thc action in tha Superior Court, la
stit îthe plaintif and Las contral of bis own suit, when thc Case
ls in the Superior Court, kt ls dieposed of there like any otLer
action; and if tii.ternisof the orderon vhich the Certiorari issued,
were nlot satisf&ctory ta thc plaintif, Le aboula Lave appied Io the
judge Who made tLe order, ta amend ît by împosing terme as ta
tests, if the judge Las paver te do ibis afte- Laving miade the»
order, or ta the feu Court ta quasi tLe certiorari on the grouné
that the factae erlt praperiy brouglit befare the judge Wbo
made tho order, so ta ta enable Lum ta exorcise Lis discrethon as
te impasing proper ternis, Parer v. Bristol! and £eler Rail way,
6 Ex. 184, le au authority on this point.

TLe plaiutiff having failedl ta do this and havlng tWken bis ceue
dowu ta trial without uny apecific termes bing inipoced, Cannet
flav, 1 think, claim tbat ît ia neccssary thse judge visa granted tise
order sLauld Lave directed that full oss siiauld be allowed de-
fondant if Le socceedcd. Thse Cosas arc nlot allowod by virtse of
tLe power Io imposa ternme, but under the gentral law relative 10
Cosa. The judge Who grantcd tLe order decided tiaï; thc case
appeared ta Liii> ta b. a fit aue ta Le îried in the Superiar Court,

otherwiso ho Wvould nlot hava directed tse certiorari te issue. If
the judgc who tries a case in a Superior Court viiere a verdict i i
rendcicet for a plainîtff, for an amount within tise jurieiition of
an Inferier Court ives a simular cerýificate , tsel entities a plin-
tiff to tex full Casta.

Tt muet bc assumcd, 1 tink, thât i vas proper for tLe defendant
ta telle bis case inta the Superiar Court; and. aving succoeded, I
eau sec no Tenson why lie la Dot Cntitled ta bis full Costs.

Tis ouhy question on which I have any doubtisa as ta Isle Costa
in iscargngibi suuios.The Cierk of Le defendsînt'sattor-

ney, la the affidavit he bas msade in reply ta that flied ou behalf of
tLe plaintiff, bas thoughi proper ta iutroduce soma statemesits.
Ch *gisi mpraper candcist on tlso part of the plaintiff's attorney,
'wthout stâtsrg visat tLe acte are wbich Le considers inipraper.

These atatesueuts appear ta me unnecîesary and unwarranted,
from everything tbat appears on the papers fitcd, and wauld, 1 ap-
prehcend, bc struck, ont of a bill of Chancery, or penbaps iu aflida-

viefled there, as impertinent. Ther, sbould the judge before
'whom the matter la brought, allais the defendant the castse opre-
parbng auch an affîdavit, and ougLhe flont ta mark bis dîsapprovai
af sucli a course by dopriviog tise defendant of bis casts in relation
ta tbis niatteraltogether. ParLaps, if the Costa of îLot aflidavit Le
disaliawed, ihat wiii be sufficient.

Tt may as well be abserved Lore, tirat there seems ta Le a dis-
position on thse part of saule practitioners ta ifitroduce extraneous
mattera ino their affidavits an application in Chambers. Tt is
probable such affidavits viii not be allawed lu the osis if tLe at-
tention of the prcîhdîng judg,ý ha drawa ta the subjcct; sud I men-
tion it nov iu conedtion witli tic matter referred te lu Ibis case,
tisat such a practice may nlot Le resotted t0 in îhe future.

On tie wbole, 1 tlsbnk Ibis summzons uui Le disebarged wiii
Costa; but no Cosîsta ob ailowed ta tLe defendant for thse affida-
vit filed on bis behaif.

Suonus discbaxged vitis Caste.

BRAssx v. LATTA,.
aacu-R<s&~' y Rt7-Cm'gms ddeacant ta =trccaCmc'pukhss .f

Out Rule or Court Trlnity Tonr :20 Vir,, N«. 99, app$i4 ta sa det âÏdant who
though flot a prhsoser at the, limo of i5e tria, is ressdereil by bis tbal duxing

À deliendant wiso bmmrirended bimselin dtmcbar.of bis bal, durin ~aaios
though Dlot dao r t the tiffle ofthe tritt, WIit becoint se=arcea UnIt

hies.uf w lu Mxctedrn ise Taerm n exi aucee"dng suds

July huis> 1859ý.
Tbis voas a entmoans dated 24t1z Joue, 1869, calting an thc

plaintif tea sew cause wiy tLe defeedant sbanld flot Le super-
sedcd as te Ibis action, the plaintif nat baving cistrged thse defend-
eut in exiecution, bu due time aller thc triai of tbis cause.

Tt appeared frai» the affidaviit3 flied. ihsit defendani vas arrested
on a writ of Caps&zs bu tbis cause, ou tLe 10th November, 1858,
and gava bail ta the action. That the deciaration -was fited andi
served 16ts February, 1859, and tise cauze taisen down ta trial in
Aprit, 3859, aud a verdict rendered for plaintif for,£50 daniage
the cause being a country cau3e. That det'endant was rersdered
by Lis bail on the IlhL af May, ta thse Sherif of Uic Couy of
Hastings. Thatjssdgmeui vas entered on the firai, andi a writ o?
copias ad yalisfacitaduvn issued, but basi net Leen placed lu tic
Sberiff's Lausis on 23rd of Juue, tLe day defendant made Lis affi-
davit, viere Lie etated Le vas a prisoner in close cuStody.

ay n affiavit mnade by defeudant on the 291b of Joue, defensi-
aot sisuesi that on the 23rd af Jae, he vas in close custody on
the prrit of c<pias ad respondéndurn issned in this cause. That Uic
door o? Uic gao'î vas fercibly brolcen {wbilat Le vas bu au ad3ain-
ing rooni) for tic purpose of Assisting on» Alexander M. Ross, ta
escape. That Le lett the gaol on that day, and sbartly afterwarde
ascert0iu»d tint Lia esape vonisi campe the officiers te, psy ilb»
amount for wihs ho vas imprisoucd, whereupon Lceta once re-
turned andi sorrendered Liniself ta the gaoler, sud vas a. prisoner
ini close cusîasiy as a destTr, Laving returncd valauttsy rather
tien subject tLe officors of the Court, Ia bace an Lis account.

Oni the came day, a motiee aif defemdamt's recapture and being
iu custody andi dettiuesi as a prisouer, on Uiecrap=a issoed la thia
cause, vas servedl.
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