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It appearced that this was an action for trespass and false im-
prisonment, in which the jury found a verdiet fur the plaintiff|
and 1s. damages: that no certificate wax obtained under the

324th sectivn of the Common Law Procedure Act: that on the !

application of the defendant an order was made by a juwlge in
chnwbers on the plawnufl, to bring w the nea priny recordd to the
clerk of this court, for the purpose of haviug costs taxed and
Jjudgment entered : that a notice of taxation of costd beforo the
master was served by the defendant on the plaintiff’s attoruey,
and also notifying tho plaintiff to bring in his bill of Disision
Court costs, in ordes that the defendant might set off his costs:
that the plaintiff ’s agent attended before the taxing officer, pro-
duced po bill, snd objected to any taxation or entry of judgment
by the defendant, a3 the plaintif was not entitled to any costs,
and that there were no costs against which the defendant could
set off his costs: that the master proceeded to tax, and did tax
the defendant $75 89, for whick amount judg aent was entered
and execution issued against the plaintiff.

Upon this the phaintff obtained a8 summmous, on the 28th of
March last, to review tho taxation, &c., and on the 12th of April
the learned Chief Justice, after hearing the parties, made an
order that the master should review his taxation, and directed
him to disallow to the defendant so much of the defeudsut’s
costs taxed between attorney and client as exceeded the taxable
costs of defence, which would have been incurred in the inferior
court, and not to set off the same against the plaintiffi’s verdict;
and he further ordered that the execution against the goods and
chattels of the plaintiff be sct aside. To rescind this order tins
motion was made.

Robert A. Harrison shewed cause, citing Cameron v. Camplell,
1U.C.P. R.170; S. C. 12 U. C. Q. B. 189; Cruss v. Waterkouse,
10 0. C. L. J. 215,

The scctions of the statute referred to ave cited in the judgment.
Mogrisoy, J., delivered the judgment of the court,

We are of opinion that the order of the learned Chief Justice
was properly made, and that this rule moved should be discharged.

This is a case within the provisions of the 324th section of our
Common Law Procedure Act, Consol. Stat. U. C, ch. 22, which
enacts that «if the plaintiff in any action of irespass, or tres-
pass on the case, recovers by the verdict of a jury less damages
than eight dolars, such plamtiff sball not be entitled to recover
in respect of such verdict any costs whatever,” uunless the judge
who tried the causc certifies as in the section mentioned. The
verdict here is for 1s., and no certificate granted; but it is cou-
tended for tho defendant that the case is one within the 328th
section of the act, and that be is entiticd to have the henefit of
tbat scction, which enables a defendant to set off against the
amount of the plaintiff°s verdict and inferior court costs taxed to
him, & certain portion of his, the defendant’s, superior court
costs, and to have exccution against the plaintiff for the excess,
if any.

The 823th section was passed and no doubt was intended to
discourage vexatious and petty litigation, and the 328th section
provides for cases not alrcady provided for by the 32ith section,
and which are of the proper competence of the County Court and
Disision Courts; cases which plaintiffs were not prohibited from
prosccuting in the superior courts; but the legislature, with &
view of restra’ning plaintiffis from incurring ucediess expense, by
the 328th scction coacted that if the plaintiff brings this suit in
the superior court, and recovers a verdict for an amount within
the jurisdiction of cither of the inferior courts, and does not «b-
tain from the presiding judge the certificate required by that
section, in that case **the defendant shall bo lisble to County
Court costs or to Division Court costs only, as the case may be;”
aud tho section further provides, that if the judge does not certify,
**so wmuch of the defendant’s costs taxed, as between client and
attorney, ns cxceeds the taxable costs of defence which would
have been incurred in the County Court or Divisien Court shall,
in entering judgment, be set off and allowed by the taxing officer
against the plantyF's County Court or Jivican Court costs to be
{azed, and af the awount of costy sa set off exceeds the amount
of the plaintifi ’s verdict and tazalle costs, the defendunt shall be
entitled to exccution for the cxcess.”

’ ‘There ix no authority for the taxing officer ntlowing custy to the
"pluntif here, nor 18 the defenduut hable to any  Consequently
theve are no costs within the menning and intention of the 325th
sectivn, agmnst which the detendant’s excess of ecosts ave to be
ceet off, and agaiust which the defendant way desire to protect
himsetf,

ln our opinion the two sectivns of the act are distinet, and
applicable to cases clearly distis.guishable. [n thoe ono sct of
cases the defendant is not liable to any costs whatever; in the
other he is liable to certain costs, but entitled under certain
circumstances to set off against the plaiatiff's costs and verdict a
certain amount of his costs.

‘The rule must be discharged, and (a3 it was moved with costs)
with costs.

Rule discharged.

Recina v. Suaw.
Oonyiction for assault—Prm of = Statement of place anud of request to prroceed
summanly,
Op wotion 1o yuash a couviction by two justices of the county of Norfolk for an

axeault,

ZHeld, 1. That stating tho offeace to bave been comnnntted at defendaot’s place io
the tcwnship of Townsrend wav suthcient, for Coosol Stat. U.C ch. &, sec. 1,
subsec. 37, thiowa that towasbip to be within the couvty.

2 That it was unnucessary to shew on the face of the conviction that complain-
ant prayed tho mazistrates to proceed summarily, for the form allowed by Con.
Stat C, ch 103, ree. 50, was followed, and aif there war no sueh request, and
theteforo vo yurisdiction, it should bave been shewn by afida®it

3. That 1t was clearly 00 objoction that tho ussa:lt was not alleged to bo unlawful.

(Q B, T. T., 2 Vie.)

J. B. Read obtained a rule calling on the chairman pro tem of
the Quarter Sessions for the county of Norfolk, &c, &c., and
upon George W. Park nud Thomas W. Clark, Esquires, two of
the justices of the peace for the said county, to show cause why
a conviction mede by the said George W. Park and Thomas W.
Clark, dated the 23rd of May, 1864, upon complaint of Thomas
Henry for asssuiting him, whereof John Shaw was couvicted, and
the order of the Court of Quarter Sessions confirming tbe same,
aud all proceedings had thereunder, shouid not be quashed, on
tho following grounds:

1. That the counviction does not shew jurisdiction on its face,
as the assault complained of is not alieged tv have been commit-
ted in the county wherein the magistrates bad jurisdiction, or that
they had authority to adjudicate thereon.

2. That the conviction dses not shew uoder what authority the
Justices piocecded to evercise summary jurisdiction, or that the
complainant prayed the justice to proceed summarily, under sec.
! 37 of ch. U1, Consol. Stat C. .

3. That it does not appenr that Shaw was charged or convicted
of any **legal offence” vr .er the statute giving to justices sum-
mary jurisdiction, inasmuch as it docs not appear that Shaw
illegally assaulted complainant.

4. That complanant did aot in fact pray for summary proce-
dure on the part of the convicting justices.

This rule was granted on reading the writ of cerfiorari, the
return thereto, and the papers and affidavits filed.

The conviction began thus:—¢ e it remembered. that on, &c |,
at W., in the county of Norfolk, John Shaw is convicted before
the undersicned, two of her Majesty's justices of the peace in
and for the said county, for that he, the vaid John Shaw, did on
Satarday, the 21s¢ day of May, instant, at his place in the town-
ship of Townsend, being in a certain field of wheat ou his place,
violently as<ault and beat Thomas leury, of the village of W.
And we adjudge,” &c.

Atkinson shewed canse.  He veferred to Regina v. Fuller, 21
&L 98; 8dur. 1104, S. C; Ex parte Atlson, 24 L. J. N S. M,
C.3; 10 Ex. 561, S C ; Carpenter v. Mason, 12 A. & E 629;
Paley on Convictions, 147; Consol. Stats. C., ch. 91, scc. 37, ch.
103. sce. 50.

J. B Read, contra, cited In re Helps and Eno, 9 U. C. L. J.
502, Inze Swurzer and MeKee, 1b 2665 In re Hespeler and Shase,
V150 © Q RNt Rexv. Inkaltants of Whtnask, 7 B & C. 596 ;
1 Wextbreok v. Callaghan, 12 U, C. C. P, 616.

Draper, C. J.. delivered the jndgment of the court.
Except the affidavit of service of the rule there is no other

o




