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IN THE COURT OF APPEAL.

Asnvral, FROM THE COuNTy COURT OF THE
CouNty of SiMcosr.

Reported for the Canana Law Jouryan,]

Staw v, NORTHERN AND NORTHWESTERN |

RaiLway Cospany.

Action against railway company —Right v Jovd

land to obiair iwater foy engines—Damages - 'n»
f i air water f gines tages -0 | purpose.

Junction.

The defondants’' road crossed a stream on plainti's land
which they dammed back to get head enough lo work a tur.
bine wheet to pump the water into a tank for supplylng their
engines, ‘This causcd an overflow on plaintift's land for
which he brought thix action. ‘The jury having assessed
damages, a verdict was entered for the plalntiffi. Againet
ihiz defendants moved, contending, armongst other things,
that under tha statutes cited they had the right to take the
water in the way they did; and that in any case, plaintifi's
remedy was by arbitration,

Held, that though defendants might have the right to use
the water of the atrean., they could not dam &t back (and so
flood the plaintift's land), so as {o work their turbine wheel,
when they could get a sufficient supply by using a pump
worked by ste m or by hand, the using of which would not
overflow pla... f's land,

Held, also, that plaintifi's remedy was by action, and not
arbitration, and that he was entitied to an order for the re.
moval of the dam, and an injunction 1gainst its being bullt.

The facts of the case sufficiently appear in the
judgment of the court below by

ArpacH, Co.J].—This is an action of trespass
for flooding the plaintiffi's land. and was tried
by a jury at the June sittings of this court.

‘I'he evidence showed that the plaintiff, in Feb-
ruary, w884, purchased the land in question subject
to the right of way previously acquired by the de-
fendants from a priot owner, At thetime of the pur-

chase by plaintiff the defendants had constructed |

and were using their line of railway, trains run-
ning regularly over it. They had also, in 188ror
1382 (some yearsiter the railway was constructed),
built a dam on & small stream which ran through
plaintiff’s lot—that mentioned in the pleadings—
for the pnrpose of gaining a supply of water for
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the use of their engines. This dam was partly on
plaintifi's land—mere than half of it, he said in
his evidence (though defendants’ engineer sald it
was all on their road),—and iz about four feet fiigh,
A year or two ago the daefendants raised this dam
by laying down a 2-inch plank. The effect of this
was to raise the water still higher on plaintiff's lot,
and to double the area of overflowed land. This
overflowed land lay to the north of the defendants’
road, and is nearly an acrain extont. Most of this
acre is ovarflowed, and all of it rendered useless by
the water being backed. The plaintiff aleo com-
plained that the dafendants had cut a sorct of tail
race alongside of the stream on the south side of
the railway, 120 feet long and 12 or 14 “set wide,.
and 34 or 4 feet deep in some places, for.the pur- .
pose of carrying off the waste water, and this made”
it very dangerous for his cattle, as likely to fall in.
The object of making the dam was to get enough
water to run a turbine wheel, which pumped the
water up futo a large tank, thus doing away with the
necessity of using steam or hand-power for that

Plaintiff also complained of a small portion uf
land on the opposite side of the stream having
been washed out by this dam breaking away. The
area of this is small, but the tail-race and the land
between it and the stream (rendered useless) is
about one-quarter of an acre.

Previous to action brought the defendents had
offered plaintiff 100 for the land flocded, said by
them to be about one-half an acre.

The evidente of the value of the land, »..? ofthe .

damage done by the defendants was sufficient to
support the verdict for the plaintiff, which is not
complained of on that ground. .

For the defence, Mr. Holgate, defendants’ chief
engineer, was called. He stated when and how
this dam came to be constructed by defendants.
He said that it was necessary to work a turbine
wheel to pump the water, and that no unnecessary
damage was done in carrying this out. That a
tank was placed at this particular point (Hawk-
stone Station) on account of the faci'ities of the
water. If this stream had not been there they
would have put & tank at Oro Station, about half
way between the Allandale and Orillia tanks, He
also said that they huc ‘anks in other places
where there were no streams. :

Mr. Resve,(.C., for tne defendants objested to the. -
case going to the jury onthe ground that o action
would lie agains: the company, as the act coim-
plained of was not & wrongful act, having been
done by them under the powers conferred by the
statute, so that the plaintiff's remedy was only by
arbitration. e alto objectad on the ground that




