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Tlit. .icend.nts' road croised a streant on piaintifes land
witiciî they dastned bsck ta go huad vnough ta work a tut.

bitte wiîeel t pttp the water int a tank for stipplying tittir
etigins. This ca.ti&d an ovsârfow on plintiffe% land for
whici he brought thhs action. The jury havitig assessed
datnages, a verdict was entered for the plaintif. Against
thi5 defendantit înoved, contending, eliongst oilier thtngs,
that uodur the qtatutes rited they had te riglît ta take tile
,waler in the %wy iley tiîd ;anti tt in any cace;L, pWsitlfts
renîedy was i>y arbitratinri.

UIeI, thal though delendants tnight have lte ritta u0îse

te %-atLr of the âtrean., lhey cotdd îlot damn l back (and su
flood lte plainlifi 's lanîd), su as 10 work their turbine wlieei,
wlien lhey coîtit gel a sufftcienl sitpply by using a pumnp
worketi ty sir in tir by itantt, the uning of wilci wouid ot
overflow ple... ifs la-id.

Heid, aiso, taI plaintif[ s4 rentotiy wa% by action, andi nti
arbit allitn, antd titat lie wa& enitled ta att order for the re*
itiovai of lte dent, andi an injonction igainstl ils being bulbt.

ie facts of the case sufficientiy appear in the
judgtnent of the court beiow by

ARitAriH, CoJ.-This le an action of trespats
for flooding the plaintiffs land, and was tried
by a jury at the Jue sittings of this court.

liteevieuc shwedthat the plaintiff, lu Feh-
r1Ury, '884, purchasoti tho lanr.inl question subject
tu the right of way previousiy acquired by the de-
fentdants from a prioý owner. At the time of the pur-
châwe by plaintiff the defeudants had constructed
and %vere using thair lie of raiiway, trains run-
nbng rogulariy over it. They hati also, in z88t or
i$88 (setme years a ter the rail way was con structtd>.
bulit a dlati on a smal stream whlch rau through
plaintiffs lot-that mentianed lu the pleadings-
fur the pitrpose of gainitlg a euppiy of iwater for
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the use of their englues. This dam was partly on
plaintiff's land-more thac, haif of it, he sald lui
hie ovidence (though defendauts' enuineer said it
wa:i ai on their road),-aut-d le about four féet £iigh.
A year or two ago the defoudanîs raisedti Iis dam
by iaylug down a -.-iuch plank. The effoct of this
was to raiâe the water stili higher u plaintiffs lot,
sud to double thea area of overflowed landi. This
overflowed land lay te the north of the defeudattsl
road, nutis le arly au acre lu extont. Most of this
cre le î)verflowed, andi ail of it retidoreti tseless by
the watur boîng backecl. 'rhe plalutiff aita coin-
plileti that the detoodauts hiat cat a sort of tait
race alongside af the streatn on tha sotîth sido of
the raiiway, t2o fent lonîg aund ra or z4 '-et wide,
anti 3 or 4 fcet deeP Eu soie pla.;es, for.te pur-.
pot of carrying off the ivaste water, anti this 'made
it very dangerouq for lies cattie, as iikeiy ta fait lu.
The object of malcing the dam was 10 get euough
watfur ta run a turbinte wvheel, wich puuîped the
water tip ltitn a fim ge tank, thus tioiug away with the
uocessity of using steam or haud.power for that
purpase.

Plaintiff aie complaluori of %a mali portion J!
land ou thu opposite elde o! the stream having
beeti washed out by Ibis dam breakiug away. VTe
orea, of thib le smail, but the tait-race aud the land

Ibetwveen it and the etream (rendered useless) le
about one.quarter ri au acre.

Previous tu action brought the defendr.nts had
oflereti plaintiff $zoo for the landi floodeti, said by
theni to be about one-haîf aut acre.

The evideticîe of the value of the land, è- A of the
damtage doue by the defendants was sufficient to
support the verdict for the plaintiff, which le flot
cotuplaiueti of ou that grounti.

For the tiofence, Mr. Holgate, defeudants' chie!
Iengineer, was calied. He etateti wheu anti how
tbi s dam camne ta be conetructeti by defendauts.
He saiti that it wae necessary ta %work a turbine
Wheei to pump the water, and that no uuuecessaryIdamnage tvae doue lu carrying ibis aut. That a

jtank wae plazed at this particular point (Hawk-
gtone Station) ou accouant of the faci tities of the
water. If khis stream hati uot been there they
wottld have put a tank ai Ora Station, about hai!
way bettween the Alçtdald andi Orillia taniks. Ho

1als4o saiti that they h... anîks iu other places
vwhere there %verts no streame.,

Mr. Rteeve,Q,. for mue defendatits.objectltothe.
case goiug tu the jury ou the groutid that tio actioni
wouid lie agaiuet the campanyt as the act coin-

1îlaiuod of was u9t a wrongfui act, having beeu
doue by them unoer the powers couferred by the
statte, s0 that the plaintiffs remedy was tinly by
arbitration. i le a)eo objected on the gront that
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