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such an obligation, it was absolutely beyoud bis
power to comply with it, having not a dallav of
his ewn, nor any means of defraying the expenses
thereot, the assignec Laving received all his pro-
perty and assets; bub having been gratuitously
provided hy gome relatives with the means of
going to Bruce Mines, no part of which was fur-
nished either by his creditors or by the assignee,
he conveyed the said books and papers to Mon-
treal, and left them at tho counting house of
Alessrs. Hingston, Teifer & Co. in Montreal,
asnd the assignee received mnotice thereof, and
the books and papers were shortly after, as the
insolvent has been informed and believes, offered
to the assignee by Mr., James Hingeton, of the
firm of Hingston, Telfer & Co., but ke declined
to receive them:

That after the refusal of the application of the
ingolvent to be discharged, he procured the said
books and papers to be forwarded from Montreal
and delivered to Miles O'Reilly, Bsq., who, as the
insolvent,wag informed delivered them to Messrs,
Burton & Bruce, the assignee baving, ag the in-
solvent was informed, authorized such delivery
to them as a delivery to himself:

That on the 30th of August, 1867, the insolvent
apnlied to the gaid jadge to be discharged from
farther impriscnment, setting forth in his peti-
tion for that purpose the previous sentiments,
which application was refused on the 16th of
September last:

That the ipsolvent complied with the said order
of the 26th of June last to the utmost of his power
before making the last-mentioned application,
and his further imprisonment can be of no use
to any one, except thereby to coerce some of his
viends or connections into assuming the pay-
ment of his debts, but, on receiving the said
letter books from Montreal (which contained the
ipsolvent’s private as well as his business letters),
he found thst some leaves had been removed
from the one of most recent date, and although
Lie was unable to set forth what was contained
on the said missing leaves, he is able to say, and
does gay, that they did nof contain any matter
of any use to the assignee or his ereditors in
agcertaining the state of his affairs or otherwise
howsoever; and that he is unable to say how
the missing lesves were removed, but they
were removed without the insolvent’s know-
ledge or consent, and sgainst his will; and until
he veceived the affidavit of James Hingston, of
the 11th of September, and of Edward J. Lindsay,
of the 10th of September, he was under the be-
lef that they were removed while.the said books
were lying in the counting house of Hingston,
Telfer & Co., in Montreal.

The insolvent, therefore, prayed that he might
be allowed to eppesl from the last-mentioned deci-
sion of the said judge, and that the said decision
might be reversed, and he discharged from fur-
ther imprisonment under the said warrant, being
fully persuaded that he could not live the said
six months if retained in his present place of
confinement,

W. Sydney Smith shewed canse.
The warrant of imprisonment is not an order
appealable by the statute, and the seatence of

ipriscnment when awarded cannot be remitied.
W v. Armsirong, 4 U. O. Prac. Bep. 60;

Tasolvent Act of 18584, ses. 8, sub-sfc. 7; Iasol-
c

vent Act of 1865, see. 29

tition.

The insolvent ma
ful imprisonment either by way of appeal unde
the statute, or by hadeas corpus at the common
law; Deacon’s Law of Baskruptey, 727; £x
parte Jones, 1 Mont, D. & D. 145

The warrant should have stated that the i
golvent had the books and documents in hi
possession which he was committed for not de
vering; Crowley's case, 2 Swavn. 1.

No jurisdictien is shown on the face of the
warrant,
tho

No demand of books was ever made of
insolvent, nor was any refusal by bim to deliver
them shown. Whers was therefors no ecoulem
1t is not mere disobedience that is punished—it
ig wiljul disobedience, and wone iz shewn here;
Miller v. Knox, 4 B. M. C. 574.

That the power of imprisonment is conferred
only to enforce compliance with the orders of
the Court, and when that has been secured the
imprisonment should no lenger Le continu
1t was not intended strictly to be a procee
in peenam : K parte Oliver, 1 Rose 4
B. 245; Fx parte James, 8 Jur. 538.

Tae

Avay Winsow, J.—The clause under which
the original ovrder of the 26th of June, 1867, for
the delivery by the insolvent of his letter books
to the assignee or to any agent he might nume,
is sec. 29 of the Act of 18656, But the judge must
bave possessed such power, independestly of
that clause, under sec. 3, sub-seca. 9, 11, 22, of
the Act of 1864, although what Lis power of
punishment would have been in the absence of
the express provision contained i the act of
1865 is not quite certain.

No complaint has been made in this present
appeal against the order of the 26th of June, for
the delivery up of the letter books, nur has apy
complaint been made against the warrant of
commitment dated the 17th of August last, im-
posing six months’ imprisonment upon the insol-
vent, <‘or until this Court (the County Court
Jjudge) shall make order to the contrary.” Nor
is any complaint made that the petition of the
insolvent to the judge of the County Court, dated
the 22nd of August last, praying to be discharged
from custody under the warrant of commitment
was improperly disposed of, the judge baving
been of opinion ¢“that the insolvent was disobey-
ing the order of the 26th of June,” and ¢ refusing
to rescind or set aside the order for commitment,
or to make any order for discharge of the inzol-
vent, unless he complied with the order requiring
him to deliver up these books and papers.”

The appeal is merely against the order of the
Judge of the County Court of the 16th of Septem-
ber last, refusing to grant the application of the
insolvent, of the 30th August, to be discharged
from further imprisonment, because he had com-
plied with the order for the delivery up of the
letter books, &c., so far as it was in his power
to do.

In disposing of that application, the learmed
judge said that he counsidered sec. 29 of tha
Act of 1865 both compulsory and punitive,
because the time fixed by it was definite and not




