
neighbouring state? Couid a non-nuclear state under the "nuclear umbrella" of its allies invite a
nuclear strike on its behaîf? And, could nuclear weapons be used in response to an anticipated
threat to survival of the state?

Prof. Le Bouthillier said that despite the uncertainty about specific scenarios, the Court's
invoking of survival of the state makes many uses of nuclear weapons illegal. The British threat
to use nuclear weapons to protect overseas investmnents and raw materials 18, for example, in
contradiction of the opinion. He cited a lawyer who believes that the defence of survival of the
state would flot justity any of the incidents in the past 50 years when a nuclear strike was either
carried out or threatened.

The NATO official, however, did not recommend that NATO be pushed to sign a guarantee
that nuclear weapons only be used when the survival of the state is at stake, because this would
legitimize the existence of its nuclear arsenals and the alliance's position that their nuclear
weapons are merely defensive.

The second, less common interpretation of the Opinion is that nuclear weapons can be used
not only when the survival of the state is at stake, but also when their use would be in keeping
with humanitarian law. For instance, said Prof. Le Bouthillier, this interpretation might have
justifled a nuclear retaliation if chemical weapons had been used against troops in the Gulf War;
The problem with this interpretation, he added, is that the Court gave no indication of what the
threshold of horror would have to be to justify this action.

The professor also said that he regrets that the Court, by not referring to the development of
new nuclear weapons, has left the door open to the deployment and use of supposedly "dlean"
nuclear weapons. Nuclear states could argue that these could be used within the constraints of
humanitarian law. Since the development of new generations of such "dlean" nuclear weapons
would likely spur a nuclear arms race, they could heighten the possibility of proliferation and the
actual use of nuclear weapons.

In this context, Prof. Le Bouthillier suggested that the principle of "reasonable possibility of
persecution" that exists within refugee law ought to be extended to allow humanity the benefit of
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