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SGERMAS Y. ELLIOTT.

.4ppointment of procheatn amt-ecrtrty for costs-vidence
of procheen amiî.

The father of an Infant le ln the firpt Instance the proper
person to act s e xt frleud ini a suit by au infant. Where
therafore lu Ruc)' a suit a brother aged 22, wbo, as well a
the Infaut, lived wi the father, and thoir beiflg cou-
flictîng evidence as to the brother's solvency, an orde'r WUs
made for security for cotte.

Semble. that in sue)' a case the. evidence of the father woUld
be admi8sable even though proclemn ami.

[Chambers, March 1sit, IS66.J

The defendant obtalned a summons calling on
the plaintif and ber neit friend to sbew cause
'wby proceedings sbould, nul be Btayed until the
uext friend gave security for costs, on the full ow-
iug grounds :

That the said next frieud, who was the plain-
tiffs brother, was flot a proper person lu have
been su appointed, aud is of immature 'years ;
and that be and the plaintif are insolvent, and
tha-l the father of the infant, the natural guar-
dian, should have been Bo appoinled ; and that
an imposition had been practlsed upon the Court
in obtaining sncb appointmeùt.

The affidavits illed on the application showed
that the plaintiff resided vlth her fâther, that
the next friend *&à ber brother, a young mn
about 22 years old, living also with ber fatiset,
and stated Ibal the brother vas insolveul.

7'. H. Spencer showed cause, snd Put iu au
affidavit muade by plaiuîiff's attorney' ehowilig
that Ilthe next frieud lives 85 miles froin
Cobourg," not convenient 10 any railway Ilor
post office," disclairning imposition on thse cout
in obtainiug the appointinent of the nexl friend
sud speakiug as to bis belle! tisat h. is a fit and
proper person lu be the nexi friend, thal the nezt
frieud is nol insolvent, and lb. deponent believes
the next friend is able 10 psy tire defendant'a costs.

There was also another: affidavit by a grocer
living in Cobourg ; that the next friend is not
insulvenit, nur in insolveut circumstauces ; and
tbe alleged imposition or intention to impose was
denied.

DRAPER, C. J.,-I galber Ihat the Court or
Judge svho ruade the order for the appointfent
of the riext friend vas nul informed that the
infant plaintif vas residlng wilh ber father in
'Percy, or the fatber vould bave been appointe-d
uext friend, as in Watson v. Fraser, M. & IV. 660,
Parke, B. gays thse ftbler is "6Ihe properaud nain-
rai guardian of ever>' infant, aud as sucb ought
always in the firsi instance tu b. appointed t0
flot ase bis prochein ami.", As te the potaibhity of
the father's evidence being required, tieté 's
authority lu show tbat h. would, since thb. evi »-
dence Act, be admissible, alihongi pr0AdiO ami.

Ducee v. Sacc/wel4i 12 M., & W. 779, 0ioS>151U5
nutbiug aI variance witb thse doctrine lat WasiOf
v. Fra8er, 8 M. & W. 660; wbiCh ia 'dioatty
recognised in Lm. v. Smiff, 6 H. A N. 632-

I lhink, Iberefort, I muei maie Sn ord'e
th e s uin ns, for, beaides thse objection 'df in"O
vency (nul ver>' fuli>' met, for ic la Dot iIown
that the prochein ami lias &»Y' propent' exoept
bisi enuinga as a carpenter;) th ft' tsi 'the
plaintif bad a father living, wîti whom e
resided, was appaa'ently vitheld.or sappressed
inben the proçhein ami vas aPP'omnted, and ibis

agnounts, s suggeuted in Iraisofly, Fraser, (wltb-

out casting au>' Imputation on the plaintiff's

attorney), to an imposition on the Court, or at
lesst it approaches very closely to it.

if the suoemuw )lad been mn frsmned. 1 tbink I

ohould bave preferred uiaking an order lu bave
another proohein amia appointed, sud then the
proper and naterai guardian usiglt bave been
named. It is not a case for costa on either aide.

Hoa v. TuiassE.
wFuQBT V. Fusais.

&r-vie of ppr-ftQi4Gra.
NotIrs of trIal for Srd Aprit, and Issue book, vers hsnded to

a servant of defendants' attorney on the evening of 26th
Marc)'. The next day they wers givea by her to ber mut1er.

HpId, that their sorvice oniy dated ftom the 271)', snd vas
thereibre set aside Ms iregulai.

surt l t th proper mode of taklng the. Objection.
[ohbUai Âpril 2n4, 1M5.]

Robert A. Huzi&koi obtained a aummofle t

net aside the noticeà of trial ln theso cases 'with

the copies and Servlee thereof, or soine, or one

of them.
Ilergquion, sbewed cause.

DaAPEB, 0. J.,-Ia tibe firut case the pies vas

filed on 22ad Marci. About 8 arn . of the 27th

Mardi, a servant ln the bouse of the faîher of thse

defendants' attorney, (who was thon residitig

with hi& fatbtr,) handed -ssid attorney an

envelope wbinh shc ssid ha been left vith bier

tbe eveuing before, and vhieli the attorney found

to coftSia an issue book snd notice of trial for the

assizes at Berlin on tire 8rd April; the attorne8y

evore thst neither thse servant nor a07y one8 elb

told bim on the provions eveiig tiat 5fl7 Iapers

bad been left for him. Hie returflMt the papers

on 27tb to plaintiles' atterney witi a letter

repudiatiflg the service.
It appearedon thse plaintifs' aside by affidavits

that a clerk of plaintiffs' attorney vent to defen-

dantê' attarney'g office to serre the notice, and

leusd It cloied ; tual having searched and being

unable lu fid defendaust%' attorney, bis pannuer

or clerk, the elerk of the plaintifse' attorney pro-

ceeded to tise place of' residenoe of defendanl
attorney, (bis féther',) at là short distance froin

the office, a d saw a f«mai. servant, and was

told by ber thet siefendantiol attorneSy wau fot in,

but Mie woold taie- the papers fer bim and

deliver Ibem to hlm ; and he gave tbem to ber
in an unsetiled envelope addressed 10 defendants'
attorney by name; tbuis was before 7 p.m. Hie
avears she received lbe. papers froin bim as if is

vas lier place to do so ; and lie ýveriiy believes
oii bad thé nigisi to de so, and tisai il vas ber
place alofc of an>' of the domestics or persofis
sethel saud house. These facto and lie sf110-
ni'tb' of belle! do üoî gô so f'ar u~ iii te case of
RobinsonlY. -Gomperti, 4 A. & 82, and tisere

'tfr-Paty te b. sred w'a. net au okMrbe7.
lu the second cos* (an autli of Do*er), il

6ppears that tise issue 'boox s"d-notice of trial
w«eeelefI t ie h rëe* o#f the tenant ,0 attoi-ney
on MXonday 26th Msreh, -berieen ô and 6 p.m.
with a femâle iernant of teaflïut's attèrie> belng
eontained in a saltd ýenYçope. Tise tenant'.,
attorney vws thew abbent from the. City of
Toronto. rhse pape"s were net reneived ait lh.
office of th,* t.nwols aétorn 1e>, or b>' an>' one
belonglng tu it until the forenoon of the. 27th,
which wau te, lote. The office was open until
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