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being and depasturing in the said clo se of the
plaintiff a littie before the time when, &o., erred
and strayed ont of the last-mentioned close into
the close of the defendant through. the defects
inx the said hedges and fences hetween thp aj
closes, and on that occasion were in the said
close in wbich, &c., until the defendant of his
own wrong, and before the plaintiff had notice
cf the preinises and could remove, the said cattie,
ecmmritted. the trespass li the declaration men-
ticned.

The case was tried before Bramwell, B3. at the
Lewes Assizes. The facts of the trespass and
iseizure were adrnitted, and the onlv question
was, as to whether or not the defeudant ws
liable to repaie a'certain hedge whicb separated
bis field frei that cf the plaintiff, aind throu,,h
the waut cf repair cf which hedge the~ plaintiff's
cattie strayed into the field cf the defeudant.
Iu support of the plairitiff s case the plaintiff
was called, but be had only lived on the fari a
few mcnths, aud could give no rnaterial evi-
dence upon the point ; but a Me. Greenfield
who was a former occupier, aud also the steward
cf the landiord, were called, and tbey peoved
that the occupier cf the defendaut's farni had
froma time te turne for fifty years done what
repairs were ulecessary, and Me. Greenfleld upon
being asked why bie had done se 1 replied
because bie tbought that every maxi was bound
te 1eeep bis hedges in repaie. Both the wit-
niesses however failed te show any legal obliga-
tion upon the cecupier te do the repaies.
Ilpon this, the learned judge directed a non-
suit witb leave te niove to set it aside. A mIle
hiavîng been accordingly obtained.

Parry, Serjt., aud Joyce, showed cause-
There was ne evidence adduced ou the part cf
the plaintiff te show any obligation on the part
of the defendant to keep up or repair the hedge
sepsrating the two fields. The law is very
clear, aud was fully censideredl in Boyle v. Tam-

lyis, 6 B. & C. 329. The marginal note there la,
"Wbere the owner cf twe adjeiining elases (Ai.

aund B.), separatedl by a feuce sud gate which
had alwsys been repaired by the eceupier cf B.,
,sold A. te tbe plaintiff, sud twe years after-
wards sold B. te the defeudant: Held, that
the latter was net bonxxd to repaie the gate un-
less he or bis vcndor had mnade some speciflo
bargain witb the plaintiff te tbat; effect, and
that the deing of occasional repaies was net
evidence of sncbbargain." lu bis jndgmeut lu
that case Bayley, J., says : "There eau ha ne
duubt that the general mile of the law is that 'a
mian is only bound te take care that bis cattle do
iiot wander frein lus cwu land sud trespass upon
the land cf others. Hae is under ne legal obli-

gation, therefere, te keep Up fences hetween ad-
.joining closes cf wbich he is ewner ; sud even.
where adjoining lands, which have once be--
longed to different persous, eue cf whom was
bond te rr'paie the fences between the two,
afterwaeds becarne the preperty cf the saine
peesen, the pre-existîng obligation te repair tbe
feuces la destreyed by tbe axnity cf ownersbip.
And whieee the persen wbo bas so become the
cwner cf tbe entirety afterxvards parts witb one
cf the two closes, the obligation te repair the
fences will net revive unleas express words be
ixîtroduced lute the deed cf conveyance for tbat
puepose." lu the preseut case there was neý

ievidence whatever te show a legal liability on
the part cf the defendaut te repaie the hedge,,
sud the fact that hie sud bis predecessees were,
iu the habit cf doiug so M'as ne evidence of an
obligation. It was the duty. therefere, cf the
plaintiff te sec that bis cattle did not escape
freux bis ewn land on te that cf another.

Hacwkins, Q. C., sud Orantharn, in support cf
the rule. It was entirely a question for tbe
jury. The defeudaut and bis predecessors bav-
ing always repaired the bedge, iL wis s fair lu-
ference te draw that they were under some legal
obligation te de se. Mr. Greenfield who occu-
pied before the defexxdant, stated that bie he-
lieved lie was liable to ropair the fence. Where
it la necessary for the safe keepiiug cf cattle
that; there sbonld be a fence, it nîight preperly
be assumed froin the couduct of the parties that,
tbere is a legal llabiiity to repaie ; if otberwise,
it wouxld be necessary that each occupier cf
adjoiniug fields sbould have a separate bedge.
They cited .Singleton v. Williamson, 81 L. J.
17, Ex.

KELLY, C. B.-I amn of opiniou that the non-
suit was rigbt, sud that; the judge was net jus-
tified in leaviug any cf the facts in the case au
evideuce cf a liability te repaie. A liability te
repair s fence eau enly be created by Act cf
Parliaineut, or soine agreemuent or roveuxant
wbich will coustitute a binding contrsot bc-
tweexî the parties. Undeubtedly, tbere may ha
evideuce cf sncb au agreemenit or covenant by
the acts cf the parties, as where a peeson la
called upon te repaie, sud hie bas repaired ac.
ccrdiugly ; lu sncb a case, althougx the cvi-
deuce wonld be by neoincans conclusive, it
would still be evidence for the consideratien cf'
the jury. But tbere is neo sncb fact bere. The
evidence la simply tbis, that the defendant had
kept bis land feuced. That, bowever, was ne
evideuce of s ]iability tu repair. If a mani
chîooses te surround bis land witb a feuce, ha
xnay pull the feuce dowu again st auy time.
Ile xnay erect s fence te prevent bis cattle frein
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