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this decision it appears that "lthe importer hmtd
a rigbt to appeal to another board of appraisers,
differently constituted ; aud if hoe did flot ehoose
to resort to thein, ho cannet with much grace
afterwards complain that au over-estimate ex.
isted." It has been argued that the word "'may,"e
to be found in our Statute, confers no obligation
upon the importer to refer the difficuîty to ap-
proisers, and that uo otber expression but
" shaîl" could have 8uch binding effect. Thé

îînswer to this objection is, that if the 'word
" sal " had beeu used in the etatute notbing
cou'd have beon doue, Do payrnent could legally
have been received by the collector, as long as
sacb reference to appraisers badl not takeu place,
even when aIl parties were sgreed, whicb would
ho absurd. The interpretation, aud the only
ratîor.>tl one, is that it is optional for the impor-
ter either te refer bis case to appraisers, in order
to save bis recourse, or to puy the ânes, aud
there the matter ends For tho above remisons,
1 arn in favor of reversing the judgmeut appealed
from (Berthelot, J., Circuit Court, Montreal).
Moîh on the want of evidence and on law, the
plaint*îff's action i3bould bo dismissed.

1MACKAY, J -The appraisemont in 1866 gave
ain advance of 33J per cent. beyond invoice viilue.
Rîîoney paid. altbough uotified by defendant, that
if dissritisfied ho could get a second appraisal by
two merchants. MecLellan, one of the witnesses
exanained, proves clearýy that tho $185. 4o in
dispute was paid only after 8uch offer to R(ooney.
[le preferred to pay rat ber than have recourse to
Chlie arbitration of merchants The haw referring
ta thi,4 ca'e is found in Con. Stat. Ca. cap. 17.
It enaets that the colhector. if doubtiîng the truth
of invoicer valuations, rnay order a custom-house
appraiser to value the goods. and upon bis ap-
ntaisal the coîhector may insist on further duty,
but the importer need' not psy this unless ho
piease. lie ray insist. before rnakiug aîîy pay-
inent, upon a furtlher appraisal by two merchants,
upoîî wbose report the duties are to be finally
.evled. Before this statutc, the 10 & il Vic.
(1,847) cap. 31, ordered the duties to ho finally
deterininel upon mereiy one appraisement, by
two appraisers sppointed hy the Government.
So, the inter law afterwards put into the Conso-
lidaîed Statuies was su extra liberty to importera
This law (hy which ibis case and Josph v. Lewis
are to ho dispose] of) is ordered by it-elf to ho
iuterpreted in favor of an efficient collection of
the revenue. Sî.cti ti 33 sas tbmit if the impor-
ter is disgatisf6ed with the appraiseient made as
arorosaid, hoe may fortb wiîth give notice in writing
to the collector, who shalh Select two discreet
merchants, &o. "-Bat," plaintiff snys, - the
nect does flot providle that it shahi ho fiud.l if the
importer faihi to cahl for a second ftppraisoment
by merchants chosen hy the ifispecror. The
effeet of the ?jct Nt to give the importer the right
to appiy tii a tribunal of sumrnary .jrisdiction if
lie choose. [le 1 rnîy f)rbIwitbl,' &C , but nei-
timer uhrectty nor by imoplicaîtion is h)o compelled
to do so. For bis right to apply to te ordiniary
11ibunals for r.ulress frrn illegal exactions is no-
whiere takiet frotu himo The distinction observa-
b;e in the iuco f thktwo words, ' maty' and

shahil,' iii section 33 of our act. as applicable Co
tle i nîividual a ild thle public officer respectivel.,
is qui te mOtî kbl, 's t ýe plainmt if. atd ho

ads there are xtearly analogous cases in 9
Price, p. 310, and ini 10 Price, p. 138. in one
a landlord was authorized to Iay a complaint
betore two justices on a certain suhject, who
were ernpowered to sdjudge upon it. But it was
held that he was nlot thereby prevented from,
applying to the court if hie cho~se."

As to the two words, "Imay" and "ishahl,"
referred to, tbey are proper words in their places.
Had "lshahl" been used wbere I "rny " is, the
importer would have had one rigbt les8 ; and
look at the absurdity it would have led to. The
second appraisal, in ail cases, would be necessi-
tated, though the importer rnight be willing to
subrnit to the first, though dissatisfied. The two
words, Ilmay." and "lshali" have occurred iii
like places in otherCustoms Acte ini ail couritries.
Tbough the act rnay not expressly make the first
appraisal final, that first appraisernent rnay be
rendored a finatity, that is, if the importer pay;
preferring to do so rather than go into furtlier
apprais8'mcnt. Standing as at the date of plain-
tiff's payment to defendant after the first ap-
prais.1l, what right had plaintif! Had lie the
right to elect to corne bore, or to go before the
tribunal of the merchants ? He might elcct to
corne hcrxý ho says ;but the court hoids the c-
trary. If the plaintif!' prevailed, the Dominion
would nlot get the duties of the statute. but duties
after the mode of the plaintiff resorting to this
court. The plaintiff 's case is very different from
that of the laudiordl in the case in Price; and
very diffèrent from Sharp v. Waerren cited, where
a summary reme'Iy was given by etatute, soil itwas insisted that the p'arties could not have
recourse to their previous right to sue by aiction
at law. But the court beld the contrary. sind
that the objection could only bave weight if the
statute had beon imperativo. Lookiiig nt the
Cu8torna Act of the Consolidated Siatuites, nt its
obiect, and the tribunal of nierchauts it erectli,
wo cannot doubt that the plaintiff hiad to resort
to that tribunal if dissatisfied, and could resort
to no other. That was and is a tribunal well
fitted to dispose of such- cases. The work to ho
done in such cases requires inspection of aIl
manner of goods. How could this court porforrn
Lauch work ? Thon the duties are te be finally
those of that tribunal (sec 33), and very pro-
perly. It concerns the public that the revenue
be promptly gotten in. But under plaintitf's
systein enormous sums of customs duaties money
rnight le put into the limbo of the ordînary law
courts, anîd enormnois amounts of custorns duties
rnoney muight have to be held by the treasurer as
in suspense.

The plaintiff says that bis views are correct,
an'! that this May be established by a refèrence
tg the recerît act consolidating and atnending the
customs laws, 31 Vic cap 6, sec. 45. l'fi i
statute adds a new provi..ion to the former otie,
namely, that the deci.iion of the proper nhicers
shal be hofeld to be final, unless the importer
give notice of bis dissatisfaction and appeal to
the minister of customs, whose decision shahi
thereupon ho final, uale., asit bit broiight for the
recovery baclc of the dutiee illegallv1 exacied, within
sixty days after such decisiou and it expressly
enacts, '1 tha.t no suit shall be raaintained iii an ycourt for the rocovery of any duties ahlegead to
bave been erroueously or illcgaily exactc(l, until


