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action. The charge af fraud war super-added,
bot that charge involved the assertion that a
falsohood was knowingly Ftated, and before the

question ai scidnter wzs reached a con.zlnsion
,of fact adverse ta that which hart be-,n arrived
at by the jury wonld have ta ho adopted.

Per BURTON<, J.A.-In admitting evidence
ijnder the defence, the court would not he as-

.suming ta re-try the issues rispos--d of in the
for ,ign court, the finding upon those issues,
Leing coniclusive, canflot lie questioned here;
bot it can be shewn that the decision arrived
at was olitained by fraud practised upon the
foreign court, and that right cannot ho de-
feated becatae, ini order ta establish it, it
becones necessary ta go into the same evi-
dence as w is used on the former trial ta sus.
tait,, or defeat, that issue. The issues are not
the sanie, although if the facts nçw discovered
could have been shown at the former trial
they would have secured a different resuit.

The authority of decisions of the English
Cot rt of Appeal, and the case of A bouloif v.
Oppenheimer, xa Q. B. D. 295, discussed.

MATTHEWIS v. THE HAÀMILTON POWDER CO.

A aster and servant-Injur.y caused by fellow set.
Van;-Negigence.

Action for damages by the administratrix of
M. who was killed by an explosion of the de«
fendants' powder mills, caused by a. shakur
being out ai repair. W., a directar ai defend.
ants, had some time before the explosion,
when the works were idle, given express direc-
tions ta C., the superintendont and head af the
works, ta have the Shaker repaired before
commencing operations, but C. neglected ta
attend ta it, and the repairs were nat madte.
It was not shown that W. in any way assumed
ta direct the practical wvorkings ai the milîs, or
that he had any special knowledge or ability
ta du so, and there was no suggestion that C.
vas an incompetent or improper persan ta*

employ.
Hold, reversing the judgrnent af the Q. B.

Division, 12 O. R. 53, that the intervention af
W. hart not taken the case out of the general
ruIe ai lave, that the defendants wme not
responsible ïo. accidents due ta the niegligence
of a iellow servant, which C. was.

CHAPIIT V. ROBERT.

Qui tans action-Non.registrWion of Parinershîp
-Parties -oinder of partiu.-Practice.'

An action by seve-'1 plaintiffs, qui tam
against two defendants for penalties for not
registering their partnership under R. S. 0. c.
123, Of which s. il. gives the action ta any
person who may eue.

Hold, reversing the judgnient of the c')urt
below, (i) That under tj., above section and
the Interpretation Act an objection ta the
action being brought in the name of more
than one person should nlot prevail; (2) That
the circuinstance that the plaintiff% Iived out of
the jurisdiction could not deftat theji action;
(3> T'iat an objection that the claims against
the two defendants were ixnproperly joined in
one action was not a ground of demnurrer;* and

Per OSJ.ER, J.A.-Thiere was no incon-
venience or impropriety in joining these two
defendants in one action.

BELL V. MYAr-KLIN.

Vensdor anad purchaser-Msrepresenta. ion-Coee
Pensation-APPeaý on question of faci.

After conveyance of land by the defendant
ta the plaintiff, the latter complainedl that lie
liad been induced ta purchase by a rnisrepre.
sentation of the quantity of land, and by his
statement of dlaim asked ta have the convey-
ance rescinded, or for an abatement of the
purchase money. Thp contract for sale wvas

1in writing and contained no provision for
Iabatement or comnpensation, and the deed
Iconveyed the precise lard'which the defend-
ant swore hie hiar agreed ta seil.

At the trial PROLIDIFOOT, J., pronouinced a
decree for compensation tu the plaintiff for

ideficiency in the land suld, and the Divisional
Court affirmed it.

HoId, that as a inatter af law the award of
1compensation wvas, under the circuinstances,
erroneous; and thpt upon the evidence the
fInding of fact by tue trial judge could not ho
supported, and therefare rescission could not
be decreed, HAOÂRTY, C.J., dissenting.

The circumstances under which an Appellate
Court will reverse the decision of the tria
udge upon a question af fact diticussed.
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