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meaning of sections 91 and 92 of the British
North America Act, but in no case do I know
of any reference to the constitutional inter-
pretation asked for, except perhaps in the
Edwards case. The " living tree " was referred
to in that case, and yet there was a particular
exception made of sections 91 and 92; the
definition of powers has followed definite legal
lines. The " living tree " was the other
sections of the British North America Act.

Mr. BENNETT: It was a water-tight coin-
partment the last time.

Mr. POTTIER: Lt is only fair to make
these observations in justice to the privy
council. I should like to give a quotation
now to show the functions of a court as dis-
tinct fromn what some would hold to be the
duty of the privy council in interpreting the
British North America Act to meet present
day social and economie developments. I
quote from Doctor 0. D. Skelton:

Couirts may modify, tbey cannot replace.
They cari revise earlier interpretations, as new
arguents, new points of view are presented
they can slhift the dividing line in marginal
cases; buit there are barriers they cannot
pass. (lefinite assignments of power thcy cannot
reallocate.

I tbink that bas been our difllculty. The
British North America Act assigned definite
powers to the provinces and to the dominion
and ail that the Judicial Committee of the
Privv C'ouneil bave attempted to do is to
define those pou'ers. Lt was not their func-
tien to legisiate; it w-as their function to in-
terprct, and 1 subinit, Mr. Speaker, that they
have done that, following well recognized
legal principles. We are going too far wben
we put on the Judicial Committee of the
Privy Council the burden of finding a solution
for the difficulties w-e are in to-day. We need
an amendment-not a ncw court.

1 should observe too that tbere are provi-
sions for members of the Supreme Court of
Canada to sit in witb tbe Judicial Committee
of the Privy Couincil, and in one case in
wvhicl the powers of the provinces were in-
terprcte(l in a wide sense the present Chief
Justice of Canada, '.\r. Justice Duif, sat in
witb the Juidicial Coinmittee of tbe Privy
Council and gave the decision of tbe court.

Mr. BENNETT: That wvas tbe reciprocal
insurance case.

Mr. POTTIER: Exactly, and in that case
the prevu deci.sion approved and followed
the otîler cases. I submit tbat wbien we say that
the Jndicial Committee of the Privy Council
bas interpreted tbe Britisb Nortb America Act
in a wrong way, we -would bav e had on tbe
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whole the same principle towards definitions
establisbed if the act bad been referred by tbe
Supreme Court of Canada in final resort.

Mr. MARTIN: What was the date of the
Edwards case?

Mr. POTTIER: Lt was in 1924.

Mr. MARTIN: Contrary to the wbole
tradition of privy council judgments Up to
that time.

Mr. POTTIER: But the privy council is
not bound by previous decisions. and Chief
Justice Duif sat in with tbe judicial coin-
mittee and gave the decision in that case.
Any previeus decision could have been re-
versed by tbe privy council if it had thougbt
fit to, do so. My point is tbat if the Supreme
Court of Canada bad been interpreting the
Britisb Nortb America Act, tbey would have
done wbat the privy counicil did, tbat is,
gatbered the intention from the words used.

Mr. BENNETT: As a matter of fact, that
decision bas been narrowcd since. The state-
ment as contained in the decision of tbe chief
.justice as te our powers over criminal logis-
lation has becn regarded as too wide.

Mr. POTTIER: Exactly. I say that if
the present Chief Justice of tbe Supreme
Court of Canada bcd been interpreting the
British NL\orth America Act we would have
tbe saine condition as we bave to-day; chang-
ing court is not the romedy.

Some referenco bas beon made this after-
noon to opinions given by individuals about
appeals. I bave bore tbe opinion of Sir
Charles Fitzpatrick, an ex-Minister of Justice
and afterwards Chief Justice of Canada.
Addressing the American Bar Association ini
1914, ho gave bis opinion as follows:

Ln no part of the King's dominions bae greater
ercebecu rendered by the judicial coin-

mittee than in Canada, particularly sinco con-
f ode ration.

Sitice 1867, tlie juidicial committee bias been
called uipon in scores of cases to trace out
the hue of demarcation between fedieral and
provincial jtirisdiction. ani it must l>e truith-
fully said that the result lias been eminently
satisfactory. lleroved. as the majority of
jmniges are, froin aIl local strifes, desirous as
tlîev are to uistribute the most impartial
justice. it is not surprising that the right of
appeal to the King in bis privy council is
omue of the privileges niost hichily prized by
the people of the dominion. I do not mean
te say that there has not been exception takzen
to tlîe f reedom with which appeals may be
carried to the privy couincil in orclinary civil
miatters. btit wbatever view may obtain in
otmer parts of the empire. so far as Canada
is coiiceried.1~ think 1 may safely say tbat,


