
MORRISON v. MORRISO V.

The land was at one tinie ]et by Alexander Morrison 10 the
appeliant; 1)1t the appellant inow asserted that lie Lad hiad suchi
po5ss5-iofl of it, since that tiîne, as to give lîim tte to il.

In the issue direeted the widow was iriade plaintiff and the
hein, aLt law and next of kmn (efendants.

No one disputcd the wîdow's righit ti dower-nor eould inider
thie Statute of Limitations-so titat, as direcctd, the iýsue couiti
be only a useless proeeedmng. Thle indiîrect- pur-pose, hio\e\ er,

wsto) determiîne, if 'possible, whethcr the apeiihad acquired
titlc to the landl, flot against the widow but gantthe appel-
Ianit's co-heirs, so that slie iynight bc lu à ete posýition to mnake
ani election, under sec. 9 of the I)evoiution of Est ats- Act, whether
Ioak under or against the provisions of that enactmnent.

Tiiere xvas no p)ower to make use of Rie 615 for thrit purpose:
il is applicable oniy to oneC entîtied to coxupel partition, and is
tn be used only for the purpose of inuakiug 1)artition. If she
couki11 coinpel partition at ail, it could ouly bc if she we(re not
takinig unider the Devolution of Esa4sAt. And hie issue
dlirected couldl not aid such a purpose., The onlly qusinthat
could be( tried was, w'hcthler t1li apw liad :iequired a titie
against the respondent, ani ih wasý aIiuit ted ami wvas obvious
that Il(e had not. No issue wvas tiirected tewenhe apieliiit
anid the,, other hieirs at law- none could bc, diructed against their

'îi1; sucli an issue wouid be mroe and inliglît 1w uees

The lad, if il were the ittatesa thle limie of Lis death,
hiadnfot yet devolhed uipon the her Ilaw,buthladIdevolved upon,
is personai represenitatÎive. '[lie, respondent shon Id becoune suehl

personal represenitative, and tlien 1,rmg :u act ioa to recover
possession of the land froni the appellanit.

Allthe heirs al iw iiientîoned had büeti adprte1<ths
p)roeed(ings, and the order for the issue hadl bee iie agaîns1t
them, aithougli the apjpeliant only liad. had notice of theseý pro-
ceedings. The naines of all who had not had notice should hiave
beven struck out.

1TIc, issue ouglit itot to have been directed, andi mnust bie set
aside wvith the order directing il.

Again, a widow entitled bo(> owor o>ut of thle w hole of tuie
land, whieh dower lia flot been assigned, is not a person who cain
dicomapel partition." A riglit to possession roust exist to entitie
uny one to coxnpel partition.

B.eview of the Iaw and authorities upon this point.
Againi, an application such as this, not onlly inade within bhe

thlree years (sec. 13 of the Devolution of Estat fes Ad e), but before

7-12 o.w.x.


