
1. F. llellmuth, K.C., and C. i. Ivey, London, for plain-
tiff.

The judgment of the Court (Moss, C.JAO, MACLENNAN,
GARRow, and MACLAREN, JJ.A.), was delivered by

MACLAREN, J.A.-This action was 'orought by the pro-

prietor of a iifi on the river Thames, in the city of London,
against the water conissioners of that city, for damage
caused to hig water power b)y defendants' dam at Springbap;:,
some four miles lower downý the river, and for an injunction.
Defendants were incorporated by thie Ontario statute 36 Viet.
ch. 102, for the pnrpose (if supplying water to the inhabitants;
of bondoin, and in 1879 bit thu daniii in conestion. andl also

acquired another mill privilege btcnthat and plaintitFfs
for the purpose of funsigpower to pumpp to the citv thle
%vater for its use, which was obta inedl f romn another soure

De(fendantq dJenied the injuiry to plaintiff and claimed that
they were authorized] to do what they'\ had donc by' the Act
of 1873; that al month's written notic-e of the action ~o1
1iave been given; that the action was harred by thelas of
more thain a year under seu. 31 of thet above Act;> that, plainl-
tiff by. lache1ls, avquiescence, amd deolay hiad dliŽsntit1ed( bilinsif
to relief; and that dlefendlants, by* thiemselves and1( their pre-

eesrsin titi(,, hiad acquirod a prsrpieriglit Io dam
iip thie stream aý the y haLl donc.

Th1e ac-tion mas by cýonsent reforredI Io Mossrs. Wiýncr anid

Kennedy, two hlydraullic enigineers, to examne and reýport;
whe(therýi the water was pentdfrom flowing fromn plaintiff's

tail-race amqi lawds 1y de vfed anlts' diam and flabod andg
if seo to what uxtont. After the y liad] made thoir report the

case camne on for trial beforen lonrd, C.J., wi1tho1t a

juilry. . . . Upon the report and evidence le hield that

plaintiff was entitled te an injuiivtîon, and ordlued a refer-
enue te eemn whiat damiages le lad14 snffierd duing thle
biz yearq preceding the institution of the action.

Býy sec. 5 of the Art of 1873 the commissioner, were au,-
Ilhorizedl to enter iipon any lands in the cityv (f bondon or

vithin fifteen miles of tfic eityv andl to survey, set out, andl

iw3-irtin suehi parts thevreof e they lnight require for the
purposes of the 'water works; and a1so to divert and appropri-

iite any rvr pond, spring, or streami of water the(rin, andl
Io vexitract witb tho owner or eccuipier of such land., for thie

,purehase trefor oif any'ý part thercof, or of any' privilege

that iglt bereuie for tlle puirpose- of thecomsanr,
'Ind in case of dlisagruecient tlic matter was te be devtermnieud
Iby arbitratioin.


