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PREFERENCE 0F A SURETY IN INSOLVENcy-THE CHARITABLE f3SRînr or THE LÂW.

ment was made to the creditor with in-
tent to retain the property of the debtor's
Wife, and on that ground the creditor
(strange to say) was ordered to refund
the money, but -this case has not been
followed, and is opposed to many more
rueritorjous decisions. (Refer to the com-
ments ou this case in Archbold's Bank-
ruptcy, vol. i., p. 430.) Beicher v. Jones,
2 M. & W. 258, is a strong authority for
the position that the intent must be Vo
prefer the creditor who is paid. 'So it is
said, if A. and B. are both creditors for
same debt, payment Vo A. with the in-
tention of securing B. is not a fraudulent
preference of A : see Byles on Bills, p.
464, note f (l2th ed.).

From a comparison of other English
cases, the law laid down there seems to be
this: If a party to a bill or note for the
accommodation of the maker has money
Fient to him by the principal debtor, with
which he pays the notes, that is a frau-
dulent preference of the surety and the
assignee can recover from him. But if
the surety is not a party Vo the security,
but is only collaterally hiable, as having
given a'separate guarantee for the bll or
niote, then lis getting the money from the
Principal debtor and paying it would only
Constitute him an agent for that purpose
of the person hiable on the bill or note,
and the transaction would not amount to
a fraudulent preference of the person so
cOlhateraîîy hiable : see A bbott v. Pomfret
1 ]Bing. N. C. 462, and auehrie v. Deve-
I'eux, 2 C. & P. 301. It is to be remarked,
however, that this distinction is not me-
coDgnised in Âbbott v. Pom/ret, as reported
ina 1 Hodges, 25. There the judges are
'eported as holding the view (which is
the more easonable one) that whether
inlUnediately hiable as being a party to
the bill, or collaterally hiable as having
guaranteed the payment of it, the re-
ceiPt of the money by the surety from
the Princin)al to discharge the note

would be a fraudulent preference of the
surety.

Another point of interest in this con-
nection may be mentioned. If payment
is made by the principal debtor to the
creditor, and this payment is afterwards
avoided as a preference under the Bank-
ruptcy Act, the surety is not discharged
by reason of such payment. lis liability
revives on the avoidance of the preferen-
tial payrnent: Pritchard v. Hitch&ock, 6
M. & Gr. 157, followed in Petty v. Cooke,
I. R. 6 Q. B. 7 90.

THE CHARITABLE SPIRIT
0F THE LÀ4W.

(Condluded.)

At the conclusion of the last article on
the above subj ect allusion wus made to cer-
tain apparent departures from a spirit of
charity. It seems well to notice them here
since many of them appear in connection
with the presumption against crime, 111e-
gàlity, and dishonesty, to which atten-
tion has hitherto, been confined. They
are founded, for the most part, on con-
siderations of public policy. Thus, bothin
criminal and civil cases, a person is liable
for what is done under lis presumed au-
thority : Tayl. on Ev.; Ed. 7, 129-130, al-
thougli, indeed, the act of an agent can
neyer convict lis principal of a crimne
without further proof (ib. 762). Another
exception might appear to exist in the
mIle laid down in Rex v. WVoodfall, 5 Burr.
2667 (1770): "Where an act is in it-

self unlawful the proof of justification or
excuse lies on the defendant, and on
failure thereof the lau' imPlies a criMinal
intent." Yet the safety of society, joined
to the difficulty of proving psychological
facts, renders this presumption necessary:
Best.5 Ev. 548. Again, Judges will oc-
casionally permit or even advise juries to
infer negligence from the mere happen-
ing of an accident, e. g., Byrne v. Boadie,


