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by the wife in regard to the essentials of marriage, and that,
therefore, the marriage was nuit and void. It would perhaps be
sufficient for me to say that for thiis proposition no authority in
the English law can be found, and it would be impossible for this
court, at the present day, to give asmont to a principle of such
importance, and so far-reaching, without the sanction of pro-
codent. The absence of English authority was, indeed, almost,
if not quite, admitted on bebaif of the petitionor, and the argu-
ment ini his favor was mainly based on the reasoning in decisions
of some of the American courts. But tho case was argued by
Mr. Deane with so much earnestness and ability that I feel
bound to state rny view of the English authorities to which ho
referred, and to indicate the difference, as I conceive it to exist,
between the Iaw as understood in England and that laid down in
c-ertain States of America on the point in question.

In the case of Swift v. Kelly, 3 Knapp, 257, 203, decided in
1835, the Judicial Committee of the Privy Council, Lord Brough-
am, Baron .Parke and Vice-Chancellor Shadwoll being members
of the board, oxpressed its opinion in the following terms: " lIt
should seem, indoed, to be the general law of ail countries, as it
certainly is of England, that unless thero be some positive pro-
vision of statute law, requiring certain things to' be done in a
specitied manner, no marriage shall be held void rnerely upon
proof that it had beon contracted upon falso representations, and
that but for such contrivances consent nover would have been
obtained. Unleas the party imposed upon had been deceived as
to the person, and thus has givon no consent at al, there is no
degree of deception which can avait to set aside a contract of
Inarriage knowingly made." It is not necessary to inquire how
far the law of othor countries may be supposed at that timo to
have beon the same as that of this country; but 1 think that the
above words do reprosent with substantial accuracy the law
of England. While habitually speaking of marriage as a
contract, English Iawyers have nover been misled by an
imperfect analogy into regarding it as a more contract, or into
investing it with ali the qualities and conditions of ordinary
civil contracts. They have expreissed their sense of its dis-
tinctive character in different language, but always to the same
effeet. Lord Stowell said that it was both a civil contract and a
religious vow (Turner v. Meyers, 1 Consist. 414), referring, no
doubt, mainly to the incapacity of the contracting parties to dis-
solve, it. Dr. Lushington spoko of it as more than a civil con-
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