
THE LEGAIL NEWS. 0

The effcct of the respondent's contention ln
this case would be to overrule Lolley's case.

Winch and A. Ward, who appeared for the
respondent, were not called upon.

The LORD CHANCELLORl (Sel borne)-My Lords:
This case has been argiied by the learned coun-
sel for the appellant at considera LIe length, arid
the legal principle involved lu it is not new to
your Lordships. If it were not that there bas
been mucli consideration and discussion, if not
in cases in specie cxactly resembling the
present, yet in cases involving principles bear-
ing upon the present, 1 have no doubt that your
Lordships would have desired to hear the case
fully argued on both sides;_ but looking to the
nature of this particular case, and to, the state
Of authority upon the subject, I believe y<)ur
Lordship are ail of opinion that it is flot neces-
sary to cail upon the counsel for the rcspond-
ent here. Now the ground upon which tbis
Scotch divorce is impeacbed appears to bu this,
and this atone, that by the law of Engyland a
divorce for aucli a cause (adultery) as was
alleged here is only granted at the suit of the
husband, except under partic ular ci rcumstan ces
Which in this case do not appear to have ex-
lsted. The husband's adultery, without any-
thing more, would not in Englaud be a ground
Of divorce. It is a ground of divorce in Scot-
land, and this divorce was upon such a -round
at the suit of the wife. The circumstances
l2nder which this divorce was obtained were
these: The marriage hiad been solemnized in
Elngland, but at the time of the marriage the
husband was domiciled in Scotland. That
Mfatrimonial domicile was neyer changedi. The
hIU8band and wife lived in Scotland; the adul-
tery was committed in Scotland, and when botli
Parties were resident there the suit for divorce
was instituted in Scotland, and a decree was
regularl3 . pronouinced in those circumstances by
the Seottisli courts. Tho judge of the Divorce
Court and the Court of Appeal have both held,
that under those circumstances, the sentence
0f divorce not being impeaclied for any species
Of collusion or fraud, was the sentence of a
court of competent jurisdiction, flot only ef-
fectual within that jurisodiction, but eiititled tc,
recognitio>n lu the courts of this country also
On1 the other side it lias been conteuded that
the're la a general rule of English law sup-
POsed to have been establislied in Lolley'8 case,

Russ. & Ry. 237 ; 2 CI. & F. 567, and flot to
have been since departed from lu sucli a way
as to make it now ot.herwise than binding on
this house, to the effect that if an Engliali-
woman is married within the limita of the
Englisli jurisdiction to a foreigner (a Scotch-
man being for this purpose in the same position
witli a foreigner), that is a marriage which the
English courts must regard as indissoluble by
any other than an English juriadiction ; or if
riot that, at ail events only dissoluble in the
view of ani Englisli Court, if dissolved
by some other competent jurisdiction for
a cause for which it miglit have been
dissolved lu England. Now I must take the
the liberty of saying, that if this question is to,
be tested upon principle apart from authority,
although it cannot be denied that the varying
jiurisprudence, and perbaps legislation also, of
different countries may and do introduce some
undesirable cases of conflict between the laws
of those différent countries or, questions of mat-
rimnonial statua, yet if the question la to be ap.
proaclied on principle, 1 should certainly
say tliat lu sucli circumatancea as those which
exist lu the present case ail the principles of
private international law point lu the direction
of the validity of such a sentence and of its re-
cognition by the courts of other countries.
0f course I assume that lu the way of that re-
cognition on the principle of international law,
there would not be interposed any positive le-
gialation bearing upon the point, or any posi-
tive prohibition binding upon the court in whicli
the question arises. Upon the point of principle
liow does the matter stand? Let it be grauted
(and I think it is well settled) tlue general rule
internationally recognized as to the constitu-
tion of marriage is, that whien there is no per-
sonal incapacity attachiug upon eitlier party or
upon thje particular party who la to be regarded
by tile law to which lie is personally subjeet,
tluat la, the law of his own country, then mar-
niage la hield to, be constituted everywhere, if it
is well constituted secundum legem loci contrac-
lus; but that merely determines what lu all
these cases la the point you start from. When
a marulage bas been duly solemnized according
to the local law of the place of solemnization
the parties do become husbaud and wife, but
when tliey become liusband and wife what la
the character which the wife assumes? $ho
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