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remedy by garnishment of the demands due to the debtor is an
addition, for ho never had it before. It may be the legislature con-
sidered it would be justice to allow the creditor who should obtain
exccution upon a suit commenced before the debtor absconded, to
havo all goods and effects liable to execution held to satisfy the
exccution prior to the claim of the nttaching creditor, and that tho
attaching creditor might have all other demands not liable to ex-
ecution held liable to his claim by reason of the attachment and
notice to the debtors of the judgment debtor in priovity to the
execution, but that ig nat a point for the court to speculate upoo.
The question hero is whether the money, the proceeds of the de-
mand against the Great Western Railway Company, is to be con-
sidered as lizble to the execution when that money came into the
sheriff’s hands, thougl.it be admitted, so long as it remaned a
debt due by the Railway Company, the execution could not touch
it. In the case of Collingridge v. Paxton, (11 C. B. 683), the
court held that bank notes seized by the sheriff could not be treat-
ed ag liable to serzure on another execution then in s hands
against the plaiotff at the suit of another person. Now in this
case 1 apprehend, for the same reason given in that case, the
amount of the debt due by the Railway Company, when paid into
the hands of the sheriff, could not be said to bo money identieal
in the hands of the sheriff of the judgment debtor. The judg-
ment debtor, or his attaching creditors, would have no claun to
the identical bank notes, or gold, or silver, or cheque, or whatever
the Great Western Railway Company might have paid the sheriff
with, It is in that sense, I think, the legislature meant it, when
authority was given to the sheriff to seize money, &¢., belonging
to the debtor. In this case it appears the sherf recovered the
amount from the Railway Company under the provisions of the
b3rd scction, and that section says the sheriff shall hold the
moneys recovered by him as nart of the assets of such absconding
debtor, and shall apply them accordingly. The H7th section shews
how it shall be distmbuted.

The goods and cffects of the absconding debtor in the hands of
the sheriff would be liable to such exccutions as ho might have
under the provisions of the 5ith section, but { do not think that
demends which the execution could not touch caun be treated, when
the sheriff has obtained paymeat of them, in the some way. The
effect of the several clauses of the act is to constitute the sheriff a
trusteo for the attaching creditors, and it is in virtue of that capa-
city cast upon him by the nct, that the money due from the
debtors of the judgment debtor comes into his hands, and not by
virtue of his office of sheriff. The former act provided for the at-
taching creditor plaint:ff collecting the demands from the debtors,
and suing them if not paid, and by that means discharging his own
demand, If that provision had remained in force, it never could
be contended that, as socn as the attaching creditor had obtained
payment, the sheriff could take the money out of his hands upon
an cxecution agninst the debtor in the situation this plaintiff’s
execution is. It does not appear to me that the effect of substi-
tuting the sheriff as the proper person to collect those demands
has the effect of altering the law, and saying that when the mouey
has been paid to the sheriff under one authority, it shall be consi-
dered the debtor’s money so car-marked as that it instantly becomes
liable to another species of demand, which could never have
touched it but for the circumstances of the legisinture constituting
tho sheriff a trustec to sue for debts instead of allowing every
creditor to sue for himself, and in somo cases, perhaps, sue for
part only, that is, so much ns would be sufficient to satisfy a par-
ticalar demand.

McLeay, J., concurred. Judgment for defendant.
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Srosrnurent v. Tur Musiciearity of Bricurox.
Cmtract~Liakility of Curparatson—Eight to Lecorer.

J1:d. that where plaintif performed certaln public work under contract not marle
with the taunlcipality. or any of {24 known ofticers, Lut mesely with jwrsons §n
thelr individual eapacity assuming to act as a duly appoloted comwittec, wo
action Jles against the corporation.

Declaration for work, labour, and materialy, done and provided
1

by plaintiff for defendants at their request, and on an account
stated. Plea, never indebted.

| The caso was tricd beforo Draper, C. J., at Cobourg, in April
ast.

‘Tho plaintiff proved that in the latter part of the year 18506, cer-
tain inhabitants of the village of Smithfield, in tho Township of
Brighton, petitioned the municipality of that Township respecting
the necessity of making some improvements on the bridge across
the creek in that village, representing that such repairs were abso-
lutely necessary, and hoping the municipality would appoint a com-
mittee for the purposo of superintending the work, and furtherstat-
ing that the bridge in question was the only postion of the rond the
{nhabitants were unable to keep inrepair.  Ogthe Gth December,
1866, it was resolved by the Municipal Couneil,—** That the prayer
of the petition be granted, and that Messrs. Abigail Smith, Henry
Vantapel, and William Dravey be appointed a committee to super-
intend the said work.”” None of these three were members of the
council ; no other entry respecting the matter appears on the cor-
porate books; in a hy-law imposing all rates and assessments on
the Township for the yesr 1857, this bridge or work was not men-
tioned, for it imposed a gross sum, composed of items which had
been discussed in the Council and approved. The sums required
for different purposes were estimated for, and if adopted were put
into the gross sum. The Clerk of the Council said he thought £15
had been estimated for, for the bridge, on o loose piece of paper
written by one of the Councillors, but ko could not swear it was
included in the rates imposed ; he thought it had been struck out.
One of tho Township Councillors swore that the matter was talked
of in the Council in 1857, but nothing whatsoever was reduced to
writing. He said £75 for this work was included in the gross sum
imposed by the by-law spoken of, and that the money had been
raised, that is, all imposed by the by-law, be thought, but he did
not know it positively. In December, 1857, & demand was made
on the Council for £82 10s. for this work, and the Council resolved,
# That the Reeve be authorised and requircd to take legal advice
on the resolutios appointing a committee to constract a bridge at
Smithfield, and if this Council is found liable, that he be sutho-
rised to draw an order on the Treasurer in favour of Coulter and
Bates for the sum of £82 10s., for the construction of said bridge,
and said order to be made payable on the 20th January, 1858.”
There waa no other by-law, resolution, or minute of any kind on
the subject. N

The committee, however, proceeded aud got a plan and a speci-
fication for building » stone bridge, and grading the road approach-
ing to it for a distance of 25 rods one way, and 30 rods the other,
and for making 108 fect of railing on each side, and employed
plaintiff to execute it. One ot them proved that they got no spe-
cific directions from the Council as to the nature of the work, nor
was any sum mentioned as the limit of the expense. They did
not even receive o copy of the resolution appointing them, but
signed the specifications produced in their own names, and tke
plaintiff signed them also, in which there was no reference to the
municipality. No written contract was produced, or any other
memorandum in writing except the specifications; but they, the
three persons named in the resolution, engaged the plaintiff to
do the work according to a plan and these specifications for tho
sum of $330. It was proved that the work was not yet finished,
ten or fifteen days’ work rcmaining to be completed, which they
thoaght it better to defer until the spring.  The price was sworn
to be reasonable, nnd the werk which was done wag geod.

On this cvidence, the learned judge vonsuited the plaintiff,
reserving leave, by consent, to move to enter a verdict for him for

5.

In Enster Term, Patferson moved to enter a verdict for plaintiff
on the leave reserved.

In Trinity Term, A. Richards shewed cause, he cited Cope v.
Thames Haven DNack and Railicay Company, 3 Ex. 841 ; Randall
v. Trimen. 18 C. B. 786; Australian Steam Navigation Co. v. Mar-
zetti, 11 Ex. 238; Iendrrson v. The Australian Steam Naviga-
tion Co., 5 E. & B. 409; Reuter v. The Eleclric Telegraph Company,
6 E. & B. 341,

“Drarer, C. J., delivered the judgment of the Court. .

On this application wo have to determine whether the evidence

given by the plaintiff shows him entitled to recover the sum of £75,



