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"The question is, wbietisr the destcription te tise patent of thse ield tu have auy reference to thse listoot the dtrect vbicis Lad flot
land granted by it did or did nlot cover thse ground on vihicis thse at tliat tinte be2n rua out, auîd for tîjat rea2on, and upou tise ethur
deflendant lias hi2 fenre, whichà is complained of as beirg upon a eVidncUe giVtn, 1 aisould bave disougist it clear that by the - grvued
publie isigisway. The trial et' the former indictameer against on whicis the churci atood" wu eugit te understand the tract as
anotiser detendant, inging Up preciscly thse tjare question jn actually iuclosesi and iseld witis tise ciurci ut tie tiree the graut
eifect, took place beforo myscîf; and tisougli 1 reserved tic case was Miade. And 1 sisould bave se lîeld, if t iLad been left t o 
for the opienion of the Court of Common Mleas, 1 isad forîned, 1 te determine the legal question, but both parties desired that tu
conféss, a streng opinion of my owri, tisat upen thse evidonce given point should bo reserved for tise conuideration of the court from
nt tUic trial tise )aed je question foriued a part et thse laed granted wlîich thse record came, and 1 did uccerdingly reserve it.
by tisis patent, aînd was flot within tho aile wance for a street or It was cfterwards diacovered, as it seema, that thse survoyor was
public highway. mistaken ie suppesing tisat lie lied flot rue eut aud ataked the

"lThe Court ef Cammon Illeas have decided ethîerwise, but nlot nertis lino of Eaut Northî Street until after tisa of ette
without a différence et opinion. patent ; and upon thse trial of thse indict- -.-., waeb is hefore us,

- We have read thti evidcnce given upoe hiîs trial, sud sec againat tlîîs detcndaet, Mountjoy, the surveyý., zworo tisat Le lied
nothing je it te warrant us je holding tiset if a convictioni was posted North Streot, on the 8tis etJanuary, 1836, wb;lls was tee
proper in Uic fermer case, the samte verdict was flot also proper da%â bfore (hepaterit ts daied.
spori thse evideeco tisot vras given ie tise case Dow before us. ins is a very iflaterial variation from his former testimony,

IVisetier the evidence given upen tise trial et tliis latter case dees occasioned, 1 suppose, tront bis lîaving je tise meautime referrcd
flot better support a verdict in support ef thse prosecution than te lus field notes. Aed the question eow i8 wisat, ivith the know-
thec evideece that was given on thse former case, it 'ns flot necossary ledge et tisis tact Letore us, wo must t&ke te Le tise aouthern limit
te determine, for wu tisink our rigist course will Le te defer te the of tise land granted by thse patent ot tise 18th ot .Jauary, 18363,
judgmenc given je tise Court ot Coinmon Pleas, ratLer cLan to e inetier words, did tise Crowe grant, and could the Crowa grant.
decide je opposition se t ; and je this case tisere cae Le ne diffi- by chat Datent tise land chat was incloscd witis tise cisurcis and
celty ini tise defendnnt obtaining tue judgment et the Court et upon wisici, je chat sense, tise cisurcis then sceod ; or was and is
Appeal. IWe give judgmeat, teerefere, diaecharging tise rulo nusi tise tract graeted, necessarily coefieed ou tise soutis te the nortliera
for a eew trial, and wo dIo an entirely on the autherity eftchie litit et North Street ns laid eut iii tise original suryey et Uie new
judgment givenin j tise Cour* ot Comnion Pluas, and je tise hope toafi plot tisat Lait been nmade a few days Lefore ?
chat tise judgment may be reviewed ou appeal, for tise case is eite Vjint servey it iii proved Lad eut Leen i eturned by tlîe surveyor
et consequence, upon which 1 may say chat cLerc La among the te te gevernesent till tise 28th et Marcli following tise issuiug et
judges a cousiderable différence et opinion, and the judgment et tise patent, and id is net therefere reasortable te suppose chat the
tise higiser cour. could net 'ne obtainied hy our taking any otiser goverement referrel1 te Any tract ns laid eut je tliet sitrvey, wlieuî
course tLaunifilrming the convicti. n.'l they uscd the words IlaIl tisat parcel or tract of laed hein.- part

From this decision tise dofeedant appcaled, assigning as a et' tise towe plot et Londlon, on wisici the Episcepal Cliurcis et
reason : England now standa." If net thon wisat were Uicy reforring te ?

Tisat upon tise proper construction et the patent, taken in con- Net surely te tise smali spaco on winchs literally tise cburcs stoud,
nlexion with the evidcnce given. it should Le iseld te enibrate tlîe chat is, îlot iacrcly te tise land coered Ly tue building, Lecauso
land upoin wisici the fence complaincd et ie the indictioent was tise tract ia dcscribed La thc patent as coetaining four acres nd
eroctcd ; aed that the learned j udge sould Lave s0 dirccted the twio.tentss or cisereisbouts.
jury. I contess 1 have a strong conviction tiset as thse governent truie

J. Wlson, Q. C., ued C. Robîinson, for the appellant. tise words uscd je thc patent, evidently were aware chat there was
Robert A. Jiarrison, for the Crowe. this cliurcis standing upon a certain tract in tise towe ef London,
Tise question ievelvedl je ibis appeal was simply whebthr thie wisicis tract ceuld Le ueen and vras uetorîously marced by tise fence

lino as rue Ly Mr. Carroll, tise surveor, or tise feece ceclosing whicis inclosed it aud Lad ieclosed it for a year or more, tise>
tic block on irbicis the Episcopnl Cisuret ateod sould guvere, ;nuant te grant the tract se inclosed on irnici tise churcs stood,
tise appellant contcnding that tise lino et fonce abefld Le tise and net a tract as Loueded by a Une drawn hy thir surveor, ut

qn"~::,~d that Uic lecrned judge should have se charged the wviicis lino thcy Liad then ne keowledge, nor until more tisan cire
jury ; that nw-. lsviing se cisarged there Lad Leen such a m~izcc.rw menthsa ufterwcrds. What 1 mcmi. La thut tisey moat prebabl>' in-
tiens as would ent.*lo thc appellant te a new trial. tened te make the grant te conforci te the plan whici Lad heen

Sia J. B. Itoaîssoi, Blart., C. J.-Tsis appeal brings Up the miade eut and submitted Ly Mr. Askin, aud whics tise rector and
question srbetlîer tise patent dated tise l8th day otdaziuary, usd6, cengregatien Lad bece gîven te undcrstand had bee acceded ce.
setciug apart for tise use efthlie Cisurcis of Englcnd tho tract of Thsis plan gave te Norths Street a width et 100 teet, sliîch cas
land ie tise cicy eof London, on whics the chîurcis thon stood, maires 32 feet more cLan the widtis of tise atreets in tlîe plot betore laidl
the fence wldch then cnclosed the tract tise euthere hoendary, eut, and more 1 suppose tisan ejîhier tise gevernment or tlîe inisabi-
whlicis would Icave 10) feet and no more for tLe breadth et Norths tnnts ef London would have expectcd te ho tise wîdtis of tise streets,
Street East, or whetser ie censequenco et thse goverument sur- Lt thora Lad been ne sucis special instruction as las given te tise
veyer, %Ir. Carroll, bavLng Letore Uic issue et the patcet rue a surveyor hy Colonel Ta!bot.
lino and markcd it througis tise ir.clesed tract, intending Lt te show If tise churcs iad isappened te bo plced upen tise very rontiiera
tise nerthora Loundar>' ot North Street East, tise lino saorun must limit of tise ti act as inclosed, on tlîe understanding that tise patent
govere. Iu tise '%*zter case the teece whiich ira Put up beterecthe Lad reference te the tract whic lind Leen asked for, and wliich
making et tise *cent aud which is still unaint.ajned eacroaches lhey Lad rcason te believe tlîey Lad obtaieed, it wonld have bee
upen tise street _j t- citent et 32 teet je deptis, and te that citent difficult I thiek te contend tisat tise land covered Ly the chiercis
closes up aud obstructs Uic isighway. iras net conveyed by tise patent undcr the worrds uted. Tise enl>'

This ame point Lad heea betore discussed je e prosecetion for question thon, 1 UiLnt, would have hee ihetser thî go-.erement
nuisance rain±-t anecher detendat, whicis case isreported (8 U. C. ceuld lcgally grant tue land se coveored by tise churcli, notiît-
C. P. 263.), ced te wih reterece aes matde je Uic judgrncnt given tandieg it iras withje thc street as Lt lied, befere tlîo ceniphetion
beloin j disposing eft he case noir before us. le that case. -which eft he patent been laid out in chie original sîirvey ot tho tein plot.
vras tried before asyscît, Lt ires sworn by t1te survoyer wse made Tisat question undcr any vicir et tise evîdonco ire arc tinder tise
the original surircy ç the neir addition te tise town plot et London necewsLcy etcntei; o nesandi eh an ndsuc
on whicis thc churcis rcterred te stands, that ho Lad net run ont tact, that tise atreet lîad been laid eut on tho ground tiro chaies
and meark-cd any lino te define tise nortiscre limits et Norths Street vide hetore the patent was made.
East untl sente tuine ie Fehruary, 1836, irnici wag after tise The hem ozisting on tluct peint at tise tinte tise patent isçuedin j
iasuieg of tise patent. 18.G6, was Uic provision containcd je tise statute, 60 (io. 111

If tisat were se. thien tlîe mceti.n madc in tise patent et tho chapter 1, seiction 12, mcl ennand tlat ail allowances for ronlo
"ground on ibicis Uic cisurcis then eteod " coo.ld net, 1 Uiink, Le Le sey towe or temes-hip laid out Ly tise King's survoyers i5al Le


