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« Tho question iy, whether the description te the patent of tho | held to have any reference to the lino of the street which had not

laud granted by it did or did not cover the ground on which the
defendant has his fecce, which is complained of as beicg upon a
public highway. The trial of the former indictment against
spother defendant, bringing up precisely the same question in
cffect, took place bofore myself; and though I reserved the case
for the opinion of the Court of Common YPleas, I had forwed, I
confess, a strong opinion of my own, that upon the evidence given
at the trial the land in question formed & part of the land granted
by this patent, nnd was not within the allowance for a strect or
public highway.

‘¢ The Court of Common Pleas have decided otherwise, but not
without a difference of opinion.

¢ We haovo read the evidcoce given upon this trial, and sece
uothing in it to warrant us in bolding that if a conviction was
proper in the former case, the same verdict was not also proper
upon the cvidenco that was given in the case now before us.
Whether the evidence given upon the trial of this latter case does
not better support & verdict in support of the prosecution than
the evidence that was given on the former caso, itis not necossery
to determine, for we think our right course will be to defer to the
judgment given in the Court of Common Pleas, rather than to
decide in opposition so it ; and in this case there can be no diffi-
culty in the dofendant obtaining the judgment of the Court of
Appeal.  We give judgment, tbercfore, discharging the rulo nest
for & new trial, and wo do so entirely on the authority of the
judgment given in the Cour’ of Common Pleas, and in the hope
that the judgment way bo reviewed on appeal, for the case is one
of consequence, upon which I may say that there is among the
Jjudges a considerable difference of opinion, and the judgment of
the higher court could not be obtained by our tsking any other
course than afirming the convicti. n.”

From this decision the dofendant appcaled, assigning as s
reason :

That upon the proper construction of the patent, taken in con-
nexion with the evidence given. it should be beld to embraco the
land upon which the fence complained of in the indictment was
erected; and that the learned judge should have so directed the

jury.

J. Wilson, Q. C., tod C. Robdinson, for the sppellant.

Robert A. llarrison, for the Crown.

Tho question involved in this sppeal was simply whether tho
line as run by Mr. Carroll, the surveyor, or the fence caclosing
the block on which the Episcopal Church stood should govern;
the appellant contending that the line ot femce should bo the
hanndozs, and that tho learned judge should have so charged the
jury; that po. having so charged there bad been such a misdirce-
tion as would cnti*lo the appellant to a new trial.

Sir J. B. Bopixsoy, Bart,, C. J.—This appeal brings up the
question whether the patent dated the 18th day of January, 1836,
setting apart for the use of the Church of England tho tract of
land ia the city of London, on which the church thon stood, makes
tho fence which then enclosed the tract the southern bourndary,
which would leave 109 fect and no more for the breadth of Nurth
Strect East, or whether in consequenco of the government sur-
veyor, Mr. Carroll, baving before the issue of the patcot run o
line uod marked it through the inclosed tract, inteading it to show
tho northern boundary of Nortb Strect East, the line so run must
govera. Iu the 'aiter case the fence which was put up before the
msking of the .tent and which is still maintained encroaches
upon the street ., t+  extent of 32 feetin depth, and to that extent
closes up sud obstructs the highwsay.

This same point had beea before discussed in a prosecution for
ouisance 2gainst another defendant, which case isreported (8 U. C.
C. P. 253.), aud to which reference was made in the judgment given
below in disposing of tho case now before us.  Inthat caso, which
was tricd before myself, it was sworn by the surveyor who made
the original survey of tho new addition to the towa plot of London
on which the church referred to stands, that he had not rua out
and marked any line to define the northern limits of North Street
East umntil somo time in February, 1836, which was after the
issuing of tho pawcnt.

If that were 8o, then the mentivn made in tho patent of the
¢¢ ground on which the church then otood ** could not, 1 think, bo

at that time been rua out, aud for that reason, and upoa tho other
evidenuce given, I should bave thought it clear that by the * ground
on which the church stood” we ought to understand the tract as
actuslly incloscd and held with the church at tho time the graut
was wade. And I should have so held, if 1t had been left o mo
to determino the legal question, but both partics desired that the
point should bo reserved for the consideration of the court from
which tho record came, and I did sccordingly reservo it.

It was efterwards discovered, as it seems, that the surveyor was
mistaken in supposing that he had not rua out aud staked tho
north line of East North Street uatil after the <-—.'c%on of the
patent ; and upon the trial of the indict -:.., wnich 18 before us,
against this defendant, Mountjoy, the survey.., =wore that he had
posted North Strect, on the 8th of January, 1836, whirh was ten
days 6 fore the patent is dated.

This is & very rmaterial variation from his former testimony,
occasioned, I suppose, from his having in the meautime referred
to his ficld notes. And the question now is what, with the koow-
ledge of this fact before us, wo must teke to be the southern limit
of the land granted by the patent of tho 18th of January, 1836,
in other words, did the Crown grant, and could the Crown grant,
by that patent the land that was inclosed with the church and
upon which, in that sense, the church then stood ; or was and is
the tract granted, necessarily confined ou the south to the northera
limit of North Street as laid out in the original survey of the new
town plot that had been made a few days before ?

That survey it is proved had vot been 1eturned by the surveyor
to the government till the 28th of March following the issuing of
the patent, and it i3 not thereforo reasonable to suppose that the
government referred to any traot as laid out in that survey, when
they used the words *“ all that parcel or tract of land being part
of the town plot of London, on which the Episcopal Church of
England now stands.” If not then what wero they referring to ?
Not surely to the small space on which literally tho church stood,
that is, not merely to the land covered by the building, becauso
the tract is described in the pstent as contsining four acres aud
two-tenths or thoreabouts. .

I confess I have a strong conviction that as the government from
the words used in tho patent, evidently were aware that there was
this church standiog upon & certain tract in the towan of Loudon,
which tract could bo secn and was notoriously marked by the fonco
which inclosed it and bad inclosed it for a year or more, they
meant to grant the tract so inclosed on which the church stood,
and not & tract as bounded Ly s line drawn by their surveyor, of
which line they bhad then no knowledge, nor uotil more than two
mooths afterwards. What I mean is that they most probably in-
tended to make the grant to conform to the plan which Lad been
made out and submitted by Mr. Askin, and which the rector and
congregation had been given to understand had been scceded to.

This plan gave to North Street a width of 100 feet, which wss
82 feot more than the width of the streets in the plot before laid
out, and moro I sapposo than either the government or the inhabi-
tants of London would have expected to bo the width of, tho streets,
if there had been no such special instruction as «as given to the
surveyor by Colonel Talbot.

If the church had happened to be placed upon the very southera
limit of the tract as inclosed, on the understanding that the patent
had reference to the tract which had been asked for, and which
they had rcason to believe they had obtained, it would havo been
diffcult I thiok to contend that the land covered by the church
was not conveyed by the pateat under the words used. The only
question then, I thiok, would havo been whether the government
could legally grant the land so covered by the church, notwith-
tanding it was within the street as it had, before tho completion
of tho patent, been laid out in the origiual survey of tho town plot.

That question under sny view of the evidenco we are under tho
necesity of considering, for I understand it to be an undisputed
fact, that tho street had beon laid out on the ground two chams
wido before the patent was mado.

The law existing on that point &t the timeo the patent irsned in
1856, was the provision contained in the statate, 60 Geo. 1II,
chapter i, section 12, which enactod that ail aliowances for randsg
in any town or township laid out by the King's surveyors shall be



