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calling him bis nephew Joseph Grant In all
cages of wills, the survounding circumstances as
they existed at the time of the will, including the
state of the testator’s family and the nature of
his property. may generally be proved in order to
Place the court as nearly as possible in the same
condition as the testator, 80 that they may under-
stand the language of his will, and apply it in
the same sense in which he used it. We are
of opinion that evidence may be given of a tes-
tator having been in the habit of using expres-
Sious in a particular sense; though whether
such evidence will affect the will, or its applica-
tion, wiil depend upon the particular circum-
tances and the language of the devise in each
cage; and it would not generally be admissible
10 alter the natural meaning aod legal effect and
construction of the words, where they have a
defipite and clear meaning. In Richardson v.
Waison, 4 B. & Ad. 799, where a question arose
a8 to what was intended under a devise of ¢* the
close in the occupation of Watson,” Lord Wens-
leydale said, ¢ Generally speaking, evidence
might be given to show that the testator used the
word, ‘close’ in the sense which it bore in the
county where the property was situate, as deno-
ting a farm;” though in the particular case it.
was held that such evidence was not admissible,
because the other parts of the will showed that
the testator had used the expression in its ordi-
Dary sense, a8 denoting an enclosure ouly. This
8uhject was much considered by the Court of Ex-
chequer in the case of Doe d. Hiscocks v. Hiscocks,
5 M. & W. 363, and the following passage occurs
in the judgment at page 868: ¢ Agsin, the tes-
tator may have habitually called certain persons
Or things by peculiar names, by which they were
Dot gommonly known. If these names should
Occur in his will, they could only be explained
and construed by the aid of evidence to show the
Benge in which he used them, in like manuer as
if hiy will were written in oypher, or in a foreign

ugunge. The habits of tiie testator in these
Particulars must be receivable as evidence to
‘€xplain the meaniag of his will.” In Crosthwaite
Y. Dean, 1§ W. R. 855, where a devise was to
Charlotte Lee, evidence was admitted by the pre-
8ent [ord Chancellor to show that a person who
Originally bore that name, but Lad married a
Person of the name of Antrim, from whom she
Was pfterwards separated, was habitually called

Y the testator by her maiden name of Lee. In
Goodinge v. Goodinge, 1 Ves. Sen. 281, where the

mistaken the names, In Beacheroft v. Beacheroft
(udi supra), the bequest was, * tomy children the -
sum of pounds sterling 5000 each.” It was con-
tended that this could apply only to legitimate
children, and that, as the testator died unmarried,
the legacy did not take effect. But evidence was
admitted that the testator had illegitimnte chil-
dren, born in India previous to the making of the
will ; that he was much attached 1o them. and
ba‘d sent them to England to be educated. Upon
this, the Vice-Chancellor decreed that the lega-
cies applied to them. He says, * If thereisa
latent ambiguity, evidence is admissible to show
who the testator was in the habit of considering
in the character described in the will.” When it
appeared on the face of the will itself that, in
some parts of it, the testatrix had used the term
s pieces” to describe her great nieces, u similar
construction was placed upon the words *‘nephews
snd nieces” in another part of the same will, so
a8 to include great nephews and nieces, though
in that case it did not depend upon extrinasic
evidence: James v. Smith, 14 Sim. 214. If then
this head of evidence be admissible, as we think
it is, it distinetly appears from the case, that the
testator was in the habit of calling the defendant
his cephew; and, as his name was Joseph Grant,
he would in this view also answer the description
in the testator's will of **my nephew Joseph
Gr&nt.:’ The defendant has thus, as it seems to
us, satisfactorily shown that the words of the will
m8Y apply either to him or to the plaintiff; and
then, as there is nothing in the will itself, or upon
the evidence to which we have hitherto adverted,
to show whicli of them was the person intended
to be described, and to whom the testator intended
the words to apply, the further parol evidence as
to the testator’s knowledge and other circum-
stances became admissible, and upon such of that
evidence as was properly admissible it is not dis-
puted that the defendant was in fact the person
intended to be described by the testator. Under
these circamstances, the parol evidence being
sdmissible for the purposes and in the manner
which we have pointed out, we think it exposed
s latent ambiguity, and equally removed it, sud
enables us to understand the laoguage of the will,
and to apply it as the testator is clearly shown
to have intended it, that is, in favor of the defen-
dant. This view is in accordance with the deci-
sion of Lord Penzance, and we give out judgment
for the defendant.

Judgment for the defendant.

evise was Lo certain * poor relations,” evid
Was admitted of the testator having poor rela-
ons in Salop, and that he kuew thereof; and
~ord Hardwiok thus referred to anotber case—
As where the testator deseribed a legatee by &
tong pame, which she never bore, parol evi-
€0ce was allowed by the Master of the Rolls to
®ow that the testator knew such a person, and
Used to call her by a nickname.” In Beakecroft
- Beacheroft, 1 Mad. 488, the case thus referred
w is said to be the case of Béaumont v. Fell, 2.P.
‘ E“'& 140, where the bequest was to Catharine
oley, and a persor named Gertrude Yardley
S'aimed to he the person described ; evidence was
" uitted 10 show that the testator usually oslled
ertrude « Gatty,” and that, whilst giviog in-
*ructions for his will, he spoke in so feeble &
Yeice that the attorney’s elerk might easily have

—

UNITED STATES REPORTS.

— e ————————

REGISTER'S COURT.

pe———

Ix B8 EsvaTt or Ggona® A. ALTER, DkcEasep.

husb made wills in each other’s favor, but

A byini?&]:.ng.:;!:we: s will of the other. ~After the

death of the husbsnd an act of Assembly was passed,

ving the Register's Court the power of a Court of

ncery, and authorizing it, at the petition of the wife,

10 reform the psper and admit it to probato on roof

of the alleged mistake. On the filing of the petition

thori d: .
1 l'i‘lhﬂgrmd:ifrgdlcﬂon of Chancery would only sttach
flo L

1.Th:tpi!;° :::e urisdiction only to construe or reform an

instrument ;fready made ; it cannot execute one.




