
Aprl 15, 1587-J CANADA LP,

Chan. Div.] NOTES 01? CAZ'

stole the boat, the cooking stove, and a lot of
other things and solci them." The secretary
of the co. had previonsly receivedi a letter
stating that the plaintiff had donc what the
derendant said. The defendant, b>' bis state-
ment of defence, denied using the words, and
gave evidence ta thr effect at the trial, but
proposed also to give evidence that %vhatever
the words nised were, he honest>' believed
thein to bc true, and leave %vas asked to arnend
by setting this up. The judge who tried the
case held that the occasion wvas not privileged,
and refusedi to allov the amendment, and on
a motion for a new trial it %vas

/-Idd (reversing O'CONO, J.), that the occa-
3ion was privileged, and a new trial ivas
granted to give the plaintiff an opportunit>' to
prove malice.

Alsworth, for thie motion,
D, Y. Do>sohuc, contra.

Prondfoot, J.1 [Februlary 2.

STEWART v. GAGE,

Assigtnent for bcnafit of creilitors - Judgncitt
ngainst assignor aflersiguet-Pc of
clain-Statite of J'.initatiaets-3alancipig of

accouis - Pal:oet on cucousit- App ropria-
tivn c!f ayr3nients -Iiiierest.

S. %vas assignee of J. E., and G. wvas assignee
of E. H. L. l3efore the assignoments J. E. was
a creditor of E. HI. E., botlî on aui accoutnt for
moneov lent, anci as lboîter of certain promis.
sory notes. After tlhe assiguiinetits, S. obtained
a judgunent against E. Hl. E., but G. refused
to recognýze S. as a creditor ont E. ILH. Es
estate by v'irtue of the judgvin:t. S. then
brouglît an action against G . ont said judgmient,
and askced an accont of C..'s dealings with the
estate of E. H. E. ; G. set up the Statut(, of
Limitations. On a refèeonce to a Master lie
found (i) That the judginent %vas an answer
to tho defence of the Statute of Limitations.
(2) 'rholt there had been a balancing of ac-
countS betweon J. E. and E. 14. E. as to the
accounts befére E. H. E.'s assignoment, and as
to the notes after E. H. E.'s assîgnmnent, and
that each balancing of accounts was such a
balancing as prevented the operation of the
Statuttp of Limitations. (.3) That before the
assigaoments, and within six years of action
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brought, E. H. E. paid several sums to J. EL
on general account, and that such payments
as far as the general account outaide of the.
notes was concerned, prever.ted the operation
of the Statute of Limitations. (4) That E. H.
E. agreed to pa>' interest to J. E., and he ai-
lowed it to him. (5) That he disallowed some
of the itemns of the judgment as baving been
proved outside of the judgment. (6) That he
disallowed certain sums of moncy oinîtted from
plaintiffs clairn-although proved to his satis-
faction-as ontsirle the scope of the reference.

On an appeal fromn the Master, it %vas
Held, that the jndgment recovered against

E. H. E. after bis assignment in an action in
whichi G. was not a part>' was not even Prima
facie evidence against G. Eccles v. Lowry, 23,
Gr. r67, consîdered.

That the balancing of accounts before the
assignmnents upon the general account, and
the payments on account were sufficient to
prevont the operation of the Statute.

That the balancing of accounts after the as-
signnment as to the notes did flot preveut the.
operation of the Statute.

That the payments mnade on general accr-int
heing appropriated to the account of the . Ale
indebtniess inclading the notes, the notes were
not barred b>' the Statute.

That the interest was properly allowed-as
it %v'as inclnded in the balancing of accounts,
and the notes were payable %vith interest.

Marsit, for the plaintiff.
Wi. M., Clark, for the defendant.

Ferguson, J.] LFebruary 12.

THE. HAMILTON AND MILTON ROAD CO. V.
RASPBERRY.

Staftutory remedy for /'eialty,-Ipjupction.

On a motion b>' a road co, for an injunction
to restrain R. from passing through toîl gates
without paying the toits when demanded, it
was contended that bocause there was a
stattutory remedy for tàe recovery of a penalt.y
for each offence under sec. i2g of R. S. O. c. z52
the court would flot interfere hy way of
injunction.

HolM, that if the plaintiffs establish a prima
facis case in regard to the rights they dlaim
there is juriadliction to interfere by way ofc,
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