
froin which the learned J udge in the Couiity Cotirt was jw,
lied in finding that defeýndants had been gulIty ofgige
lollinger v. Cana(dian Pacific U. WV. Co., ý20 A. P. 2414, 2

25.2; Grand Trunk R. W. Co. v. Mca,31 S. C. R. 81, 1(
Lake Erie and Detroit River R. W. Co. v. Biar-cayv, 30 S. C.
360; Bonnville v. Grand Trunik R. W. Co., 1 0. WV. IL. 3(
Moyer v. Grand Truink R. W. Co., 2 0. W. R. 83.

Defendants, however, insist that the action shoi
have been dismnissed upon the evidenceu of the s
vant in charge of the horse. It is asserted that
blindly walked into the danger whieh lay ini fr<
of ini withiout thie oriniiaryý precaution of looki
or listening. In determining the weighit and effeýct to,
given bo this contention the surrounding circu2nstances ii
be onierd The, place was one whichi was traversed
ani engine cinly two or- three turnes a m-eek; the approaehi
thie track was ail ascent aud was so uinevent that the ho
was driven at a walk, and the driver Nvas nae in holdi
his Ioad on the waggon as hie approached the track. 2

proacing o]()wly as, Le did lie nllay well have expeeted
receive Wýarning of the aprahof an engine, and bo hi
bemn able e-asily to drawi% up bef ore it reached the crossing.
tLi1)k thie question of c<èntribiitory' negligeuce uindèr th~
eircunstances was one which coiild not prope(rlyý have 1b
withdirawn frei a jury., and that the learned Jiidge who tr
the éase riiht not unjustly corne to the conclusion. that 1
driver had not been guilty of negligence which c<rntribui
tr, the accident.

1 carnnot therefore see iuy way bo interferiugo with 1
judgmeput, and in my opinion the appeal slhou1d be dismis.
with costa.

.RTO J., gave reaqons Ïi writing for- the saine c(
chlision.

FALICONB\IRIXG-E. , w concurred.


