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by Mr. Stanger, his chief clerk, and was then forwarded to, aud
received by, the respondent on the evening ofthe <ame day.
The respondent went to his office earlv on the morning of
Saturday, July 14, when he directed Mr, Stanger to transfer the
jnsurance froin the Scottish to l.hc appellant company, aud was
informed that, in accordance with usual practice, the teansfer
pad already beeu made in his hooks  The respondent left carly
in the forenoon ; aud, after his departure, Mr. Stangrer postad,
about 2 i, & report to the appellants, informing them, fn/er
alta, that an insurance of Mr. King's premses had been effected
on their behalf.  The office was then closed for thwe day, and
immediately afterwards Mr. Stanger lc:m_lcd that there was a
fire on the premises, but could not ascertain the amount of dam.
age which had been done.  The respondent heard of the fire
for the first time on the Suuday forenoou, f{rom Mr, King
junior, whom e then informed that the nsuratnce had been
transferred from the Scotllsll to t_hc .’l‘ppcll.lll.t company. Mr.,
King, whose father still held the interim receipt of the Scoottish
company, without notice of cancellation, stated that he saiil in
reply ¢ Well, I will expect you to see me out of the matter.”
According to the respondent’s account, the answer hie received
was* * All right ; do whatever you like with it.”  Onthe Mon-
day a written claim for the amouut of his loss was preferred by
Mfr. Kuig against the appellants, and the claun and an estimate
of the loss were, on that day, sent to them by the respandent
on the same day the remium \ylnch had been received by the
respondent was trans erred in his cash-hook from the credst of
the Scot¢ish company to that of the appellants, who eventualiy

id £2,872 toMr. Kang. The nppe!lnntc. in January, 158, filed
awrit against the rcsrondcnt. allegring that hie had heen wuilty
of wiliful deceit, and had fraudulently effected, or purported
to effect, a transference of the insurance in s hooks after the
fire had occurred, in the kno“lcdgc that the Seottish office, and
not the appellants, were the only insurers at the time, wuth the
fraudulent purpose of relieving ..imself of a possible claim of
the mmstance of the Scottish company, in _consequence of his
neglect to give a written notice of cancellation pursuant to their
instructions.  On that issuc the case went to trial before Mr.
Justice Wurtele, who acquitted the respondent of all iinputations
of fraud, and dismissed the action, with costs. The appellants
then carried the case to the appeal side of the Court of Queen's
Bench, where, admitting that the transfer had heen made in the
respondent’s books before the fire occurred, they nevertheless
jpsisted that the charge of frand had been proved. The Court
of Queen's Bench, cousisting of five judges, unanimonsly
affirmed the decision of Mr, Justice Wurtele, and dismissed the
appeal with costs.

After stating that their Lordships were unable to differ from
the conclusion arrived at by the courts below, they state that
the appellants did not confine their arguments alone to the iceue
raised before Mr. Justice Wurstele and the Court of Queen’s
Beuch, aud then say :

They argued that their pleadings, taken in comncction with
the evidence ndduced at the trial, disclosed such negligence, or
breach of duty, committed by the respondent, act. iz the
capacity of their agent, as was in law sufficient to fer s lia-
bility to them for the sum claimed in the action.  On the other
hand, the respondent maintained that the new cause of action,
brouglit forward there for the first time, was not within the
appellants’ declaration, that the evidence given at the trial was
not dirccted to ity and that it ought not 10 be emtertamad by
that board.  Upon the mierits of the new guestion the argument
of the respondent, shortly stated, was that he had authority
from Mr. King, jun., to transfer the risk from the Scottish com
fany to the appellants, and that notice to cancel the receipt of
the Scottish company was therefore unticcessary , that accord-
ng to the practice of insurance agents, a valid substitution was
made by te entries of Saturday, July 14, of the appellants for
the Scottish company as insurers of the premises, and that the
pactice was in conformity with the principles recognizad in
“Routh . Thompson (13 East. 274), and sumilar decistons,
Inauy view he waintained that his representations te the
appellants, to the effect that thiey were the insurersat the time
of the fite, were made by him iu good faith and in the reson
able belief that such was the fact, derived from the genesa) un-
dertanding aud course of dealing in that part of the worll. e
sho mamtained that Mr. Yansen, according to the custam of
wanuee offices there, was charged with the duty of engunng
to the lewal dabjlity of the appellauts, aud that the whole
arcuinstances bearirg 1pon that liability, as they appeared
the respondent’s books, were fully disclosed to hun.  Their
Lordhips were of opinion that in the circumstances of the
;‘lﬂ;ﬂ} !l;hc ::ppcll:mts were not entitled to raise any issue except

1 of fraued,

'Their Loid:hips here cite authoritics sustaimny their
opmion, & vl proceed.) If the allegations of fraud aud willful
murebresestation were expunged, it was exceedingly) doubt-
{l whether there would remain an intelligible charge of negli-
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geuce.  Their Lordships did not find it necessary to rest their
decision npon that ground. When a question of law was raised
for the first time in a court of last resort upon the coustruction
ofa decusmient, or upou fuacts either admitted or proved beyond
controversy, it wias not only competent hut expedient, in the
interests of justice, to entertain the plea. The expedicncy of
adopting that course nught be doubted, whe the plea could not
bhe c{i<posoxl of without deaiding uice questions of fact, in con-
sidering which the court of ultimale revicw was placed 1 a
much less advantageous position than the courts below. But
their Lordships had no hesitation in holding that the course
ought not in any case to be followed, unless the court was satis-
fied that the evidence upon which they were asked to decide
establiskied heyond douht that the facts, if fully investigatedm®
would have supported the new plea  Toaccept thic proof a(lﬁuced
by a defendant 1 order 1o clear himself of a charge of fraud, as
representing all the evidence which he could have brought for-
ward in order to rebut a charge of negligence, might be attended
with the risk of doing injustice. Inthiscasethere were various
points upon which the evidence did not appear to their Lord-
ships to be so full and satisfactory as it might and probably
would have been had the question of negligence been raised at
the trial.  The points touching the anthonity of the respondent
to make a transfer of the risk on behalf of the assured and the
houesty of his helief in the validity of the transaction of which
the appellants complained depended, as was shown by their
argument, upon the degree of credibility to be attached to dif-
fereut witnesses, a matter which ought to have been submitted
to the judge before whom they were examined. There were
two other points upon which light might kave been thrown had
thic plen of negligence heen taken before him, these being (1)
the ordinary course of insurance husiness, and (2) the position
and duties of an insurance adjuster. Were their Lordships to
decide upon the evidence as it stood and ihe arguments ad-
dressed to them, they could only be guided by their own know:
ledge of the course of insurance business in this country, which
the evidence showed to be so far different from that followed in
the city of Montreal as to makeit unsafe to assume that conduct
which might tend to show negligence in the one case would do
soin the other. Their Lordships would, therefore, humbly
advise Ier Majesty to affirm the judgment ap?ealed from and
to dismiss the appeal, the costs of which must be borne by the
appellants.
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