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youngest daughters. One of the daughters brougbt suit against
the husband and the trustees to enforce the husband's covenant
The trustees had refused to join as plaintiffs. It was held that the
plaintiff was flot in a position of cestui que trust to maintain thc
action.

Cotton, L.J., says. after noticing the general rule: " That rule
is however subject to this exception ; the contract although in fori
it is with A, is intended to secure a benefit to B, so that B is
entitled to say that he has a beneficial right as cestui que trust
under that contract, then B would, in a Court of Equity, be allowed
to irisist upon and enforce the contract." Bowen, LJ., on p2ge 69
says : " I is sufficient to bay that in the case of Tweed/e v.
Alkinson, to ivhich we were referred, that tbough the common law
doctrine has been laid down, whatever may have been tbe common
law doctri.ie if the true intent and the truc effect of this deed wvas
ta -ive the childrcn a beneficial right under it, that is to sav, to
give t hemn a right to have these covenants performed and to caîl
upon the trustees ta protect their rights and interests under it,
then the children wvould bc outside the common law doctrine and
Nvould in a Court of Equity be allowed to enforce their rights
under the deed. But the whole application of that doctrine, of
course, depends upon its being made out that upon the truc
construction of this deed it %vas a deed which gave the children
such a beneficial right." Sec also Toucà'e v. Meroiza, Ratlea
Warehiousinç Conpan,, L.R. 6 Ch. 67 1, discussed and explained in
Gant/y v. Garni;.

1-endlerson v. Kiley, 14 O.R. 137, is a leading case- in our courts.
On the dissolution of the partnership existing between Kîilley and
Muirhead, trading as J. H. KiIley & Ca., KilIey gave Muirhead
promissorv notes ta the extent of $8,ooo as Muirhead's share in
the dissol ved partnership. Killey afterwards formed a partner-
ship with William ana Robert B. Osborne, which was aftcrvards
formed into a joint stock cornpany. Ily the partnership agree-
ment under seal, Killey transferred ta the new firm ail the assets
of his business subject ta the deduction of ail liabilities of J. H.
Killey & Co. Amongst Killey's liabilities known ta the Oshornes,
were ten of these notes which Muirhead had endorsed to the
plaintiff Henderson before they becatii, due. The new firrn paid
two of the notes with interest on others, and there was evidence of
negotiations for an extension of the time ta pay the whole.


