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suC' i titsgreemnt tuny ho ilirerreti froin :à ,iiiullo derioration of wiietiier tiîey wcre queli aq t warrant lèi8 reiyirig upon tite I, anti
tise creli tur tiit h li ait giri!st t ii m ( ,rlhici we du tnot admit. ) h t is giiling ii act ion iiy t liin. Sisreiy without haviing been thie oc-
tnt tu ho iiiferredi by the Couîrt ns pro1fsîtsi)(ojuris ct de jitre, cas4iois of iiijitry te the îiefriiiaitt, tiie credhtnr casîinnt ho gssilty of
%Whctitr tisejury were ut liiberty tu drelw suiehi ait itlèeluce uiecil a frart-ti poil iini by calling Japon iîim to pay a tohît wiîicil lie Las
not riow bc c utsidered ; how titey coutl certuinly i; tnt niaitîet, proiniseti to pa'y. anti no dcclîtratien wiîich lis net in filet iisfiuenced
for giî.ing titite, anîd il cunttràct tu giv tigne, art distitct tut. in- ii conduict cati hanve dette the surety RîIy harm. In iosing siglit
depetident tliig8. Proof of tihe exi,-tence of a tiubject niattor of titis coîlsists thei error of tho charge, nuit for this reation, point-
niiou t wiiicli a contriict sony bc iiîste 'would meoin to bave 'JO ed out iii botii tise as.4ignmcntd of crror, tse judgmnt must be
tendency to provo that otte iii tact hitul isecti madeI. ltdoed, tise voversu'd.
ilttrnî'd Judge of lise Commnun l'icat <hoos tnt appear te Ji-ve Jutignient reversed anti at veire de novo awarded.
resteti the iefendant's case upion eithscr of tiseo groundls. Ilis__________________________________
viie ivas that the iiofendiînt wius iiisciiargeii. because tie hongutage ---- ___-____

of tlîo pinintifi', ai-ugeîl to have been jîrovet, woulîl luil his itt M ON T NL R EP~E R TORY.
security, andl prevont lus laking amy actioîn for htlï own indcnunity,
nuit iecauso il would bc a frituti upoîs tise suret>' fur tua plmimtifiNDO LWntfçtorurs tu cati upon humi for paymcîtt. Tins situPl. îouî OMNLWof titis is tit the plaintiit aras estoppeîl, flot by niattere o i
or by titoil, but by niatter is pais. Tho objection to il i.9, that EX. C. GmyrîtAL STEA39 NAVIGATIOX Ce. v. ROI.?. Feb. 2.
there wiis notliing in the evidence to warrant the conclusions that Prinî-i)alandistretui-,eleion aygainst sureI.i-PrevMamenIs Io prin-
cite defitîdant Lad been injureti by te declarations of the plaintiff, c;îssl a ilefenre-Leare reseried to, enter a rerdiet-Èidence-Con-
or tîtat '%( ivas in nny worse condition tisan lie arouiti Juive bocu in5 structive ti.
liai iln'o uloclarations never been matie. Cersanly it ais not
for the Court tu gay as a motter of law tisat ho liati been injuared. Ini an actioni against the ilefemulant as suret>' t0 rccover dnmiages
But it is et-sential to aui equitable estoppel by matter inpais, tiiat for penalties incurreti by his principal for not fitsislsing ai qLip for
ho wlîo soets il up sdiouid show tht ho bail heen snislod orbhurt. te plaintiffs witiuin the tiase -pecifioti in tise ceintract, il appettred
(De.zell v. 6!,8 1h11l, 215 ; Pustterson v Little, 1 Jones,53; Ull tiat theîhlaintifis lsatipaid partof he cml.ractprice priere thenrin
v. Euley, 7 Cîisey, 331.) It nover yet bius been field that ai uocla- cipal before it beeame (lue.
rotina of the creditor thut tlie*priticipai dobtor was gondi enoubh Ielci, ltat Puc prepîtyments were primafaeie a prejudice te thse
tlunt the suret>' w-.- in no danger, itnd tisat tito debt wol buiofentiont andi a tiefonce t0 tise action.
collecteti front tise rAncipal, açithunut more, was sufficient to estop Upnn motion hy Icave resorved te enter a verdict for thse plain.
lise ortziitor front procooding against te suroty. Sncb declara- tiffs lthe court avili onu>' consider whetoher upon tîto evidonce and
lions are exc.cedngly consmon. Tise> sire often madtie induce fintiing of tse jury tue verdict ought to ho se entereti, but açili net
thse suret>' te go untie tise contract, fini' they are repeateti after- regard lthe aa in which the case has been ioft to thse jury.
'wartis avitisut amyr design te misleati, or açithsout beingi untierstoûd Tite jury, in ansaror tu the Jtudge, nogativoti any knowiecige b>'
as a aver of any rigbts. Tbey are matie anti recoiveti as ex- thse defentiant of tise prepitymonts referreti te sbove having beom
pressions of opinion. Tisey noithsor invite confidence, nor is matie, but te Juilge di i net ask wshether by sncb preputyments
confideonce oftca reposed in tieo. Standing atone, theuy vil niât tue defeutldant liai1 boom prejutiiced.
discisarge thse suroty. Banke v. Klimgensmith, 7 Watts, 523, dues . Held, titat an objection, if an>', upon titis grounil aras tise sub-
flot sU.4tiin thse cbargcofthe Court inthi8 case. Tisero tise cr'cditor jeet of a bill of ciceptions, but could net ba Taiseti upon motion
bolti a juigmiett agitist thse principal and surety. 'T'lie sureîy te enter a verdict.
calleil upon tise credituir, anti requestei tisat an oxecutien muigit
hu isinueti to seize tIse principal's property about boing reoveti.
11e stateti tiit hoe aishiedte obe releasoti, and that the principal liut C. P. 'May' 7, June 27, Nov. 11.
preperty sufficiemî aithsin reacis ef an exocutioti te pny thse debl. WALMSLEY AN4D ANOTfli, (ASSIGNSEO &C.) V. MLz
Tite creditor refusoti complitînce, stateui that te Prýiglo!ptl -eiititiran lriaeerx(rs
goond enougi, anti tisat lie wolistd «ire tise defentiont cicor of >biosagradJfrgge-~trs
ondoreemejit Nu uxOcittiol wu.s issueti. Tisere is ne simiiority '.M. the ourner of landl, in 1853, niortgagoti il in feup te 0, sehe in
betavoon sisal case anti tise present. Tiserc lte susrety açasin Mne- Augusl, 18,38, salit it te the tiefendant. IN. became hankrupî in
thon le secure Iiimself. île bati a rigist te insist thsat exceution Septemiber, 1858. ACter tise snertga.ge anti beore tise sale, X.,

isouiti bo issue1 anti lie tit i uist. Tisoe aas piroef of actual win Lad aiways cnntiiuefi in possession, ereeteti buildings on tise
imjuir> in net ltn!ldutig the exeCtitit, an exeution, te whîichi tise landxt, anti set up % stean originte anti boiter sîset far supplying avitit
sur.ety wias euîtititil oit lus request, atitd tise case aras put upon tise soft arater lime batis whiicu braut boom oreeteti on the promnises, aise
grounti, boti iti tise Court below atsti l titis Court, that hli at a iîay cutter anti malt miii or corn erisiier nut grinuling Stones ;
6ustaittedi îîjury flot front tise declaratiotî of tise creditor, but front ail (except lte grintiing stones) beitig iîocurcti with boit4 andi ntitt,
tue withhiolduitg of tise oxecution. Tise cose of Blarrss v. Brooks, or otiserurise tlrmniy affixeil t's tihe buildings, huit in suds a manner
21 Pick. I196, relieti upon lu> tue defuxtdant, in errer, is vet unlilie as te he resonvabie arithout domingo te time buildings or te thse
Bank V. KlsngezssMillh. Tisere te surety aras aise in mostion. lie tisings thotaselves. Tise tipper milistono iay in tihe nouai way upon
caiieti upot lte credilor, staleti tisat if lie ls-id te pay lthe debt lie the inaver grinuiing stone. Ail tise fixtures avore put up for the
wi.hseil tu attend le it soos, as lie thon enuiti gel soeurit>' of tise purpose ef traite. They arere ail firmly annexeti te lte freoholîl,
principal. The creilitor assurodti ta st lie (the creilitor) avouit for the purpose ef improving the iniscritonce and net for any tens-
look te the principal for patyaient, andi that lie (thse surety) neoti perar>' purpose.
net give hisîsseif any trouble about tise note, for lie sbould net buc JIeld, in an action b>' thse binkrupt's aqsignî.e% te recover the
injureti. The case aras put te thse jury wntis tise instruction, tisat articles En affixeti, thatashen thse snortgagcsr, after thse date ef thse
if ins cetusequence ef titis assurance of tise croditor the suret>' omit- mertgoge, annexeti tise fixtures for a permanent purpese anti for
ted te tîke up tise note anti secure himseif out ef tbe preperty Of tise botter enjeyment et lbis estate, lie tbereby matie thoul part of
lte principal debtor, hie ass diecisargeti. Tise tiefence, tiserofore, tue freehoiti wiuich had boom vesteti by thse nsertgage deeti in tiho
as in Banke v. Kliingen3mnitlî, resteti not on tise declarations of tLe mertgageo, anti tisat consequiently tise assigneos of M., tise mert-
creditor atoene, but on tisent lanti suporatidet evîdence th&t there gager, coutil net ruaititain tise action.
liati heen aficlai ar ri.ulting front tiseti te tise tiofentiatt. This Tise reiatinmîisip exîsting hetwoen mertgagor anti nsertgeigee
essetitial tu estoppel in pais urus tiîereforc net wssntisg, as il us in aras iliscusseti as te wbat tienomnination of tenant ie (the mort-
te present case. Tise language of Chtief justice Shîaw is te lie un- gager) ag, at ail events mot ,ucil a tenant as aroutti sa operate.

derstooti as applicable le tise cuase lie tison itoU in baond, a case in Tihe fuxtures suhosîld ho cnnsiiioreti as ciattest. Next ilay, Isourper,
arbici tise jury liait founti thitt ijury iait resulteui front tise one cf tIse Jutiges requestedti 1 have stateti tîsat ho etitertaineul
duelarations ef tise croditor, anti tise oni>' question tiscrefere aras, Perions douibts as% te aisetiser thse articles acre chattels or net.


