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Connor, Q.C., for plaiutifls.—That the casz of Rex. v. Har- ' piaintiffy in £21 8s. in respect thereof; that the said sum of
rison, 3 Bur. 1322, shiews the reason for the by-law not being | £21 8s. was not paid when payable, although the testator had
set out; that the by-law was held sufficient by the judge at | notice thereof, aud it was demanded by the collector after

Tow

Nisi Prius; that the 13 & 11 Vie., ¢l 48, sec. 12, she
the money is 1o be raised, and that « by-law is n = ;
that it 1s not necessary that the by-law sheuld Lo diawn up
and signed at the mesting; that the corporation of three were
not bound to attend as witnesses on ustice; that the atten-
dance of one was suflicient ; that the ca:

nur
QW

s not Liaving boen
allowed to have been taken pirocoiiferso by the learned judes,
his ruling cannot now be reviewed,

In arrest of judgment—That it was

dent to aver thut

81

defendant’s testator lived out cf the scetion.—Adnir v AN
1 G.&D. 2645 Eton v, Echer, 1 Chan. C. 330 Widanis
on Exors, 1351, 1385 ; Stevens v. Lloyd, 1 W. B. 254 ; Hen-

ningham’s case, Dyer 3i4; Williams on Exors., book 2,
section 1.

Macavray, C.J.—Upan ceieiense
13 & 14 Vie., ch. 48, sac. 6, ,
11, and sec. 18, No. 1; also to ch. 67, s
37; it appears to me that when lawiully sei setiool 1
become personal debts, recoverable by the swmmary pro-
ceedings provided in the statutes, or by acting, and that as
debts the Tight of action survives against the personal repr
sentatives of the person assessad. Suach debts may also
operate as a lien on the land in respect ot which the rato
imposed, but the goods of the owner aie likewise and pri
marily hiable. The case of Stevens o Evaus (2 Bar. 1152)
differs. That case seems to show there is no ether remedy
after the death of the principal, exeept acainst Lis executors
or administrators. "

As to what constitutes a declaring or asscssing a rate. it is
stated in Steven’s Municipal Acts (p. 209), that a vesolutian
formally adopte ! and followed by such steps as the statute
prescribes, is sufficient; it may be tested by coisidering
whether a distress to enforce such rate could be justified.

There appears to be a great deal of suspleion tonching the
by-law bearing date the 10th of Jannwy 1531, offered 1 evi
dence on the trial of this enses and if it depended upon the
hecessity for such a by-law, in addition to the other steps
which were taken, it might be proper to grant a new trial j it
antedated, it is, so far as it is of any validity, confinmutory of
the rate. But I-think a resolntion of the frecholders and
‘householders of the section, at the annual meeting on the Sth
of January, 1851, followed by the resolution of the palnifls
on the 9th of that month, aud the preparation of the rate bill,
as in evidence, were sufficient to render the testator iu his
life-time liable, as having been r.:ted by the scheol trustees
of the section, for his portion of the sum required to be raised
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for teacher’s salary, &ec., according to the assessed value of

his real estate within such seetion. That as a non-iesident,
he became liable to be sued therefor as for a debt, and that
the defendant, as his executor, and representing his estate
since his death, is now liable in an action of the same nature,
to which the testator might have been subjected.—See Brown
on Actions, 347, that debt is the appropriate remedy ; pio-
vincial statute 7 Wm. 1V., ch. 3, sec. 11.

Then the question is, whether those allegations in the dee-
laration which relate to the alleged by-law being rejected,
the declaration would be suflicient atter expunging them;
rejecting those portions of the declaration, it would still ap-
pear on the face thereof that £100 was required to be raised,
&c. whereupon the plaintiffs made a rate or tax for the year
1851, of one penny and three-fifths of a_penny per pound of
the assessed value of taxable property in the section, as ex-
pressed in the assessor’s or collector’s roll of the township,
which was necessary to raise the requisite sum, and which
raid rate was due on or before the 31st of December, 1851
that before and until his death the testator was a freeholder
in the said section, and seized and possessed of lands and

yeal estate therein, and rated at £3,210, ar<d was rated by the

i hecoming payable, and that he resided ont of the limits of
ithe s tion 5 then rejecting the statements respecting
{the by-law, and adopting the evidence given at the trial

irrespective of that which related to such by-law, I think
tthere appears a safiicient declaration sufficiently supported
by prosf.  The third plea. however, denies that the p?ainliﬁ‘s
by a by-law under seal directed a rate in mannper and form
tallezod, which is en indormal traverse of the by-law stated
Vi the declaration.  The fowth plea alleges that the plaintiffs
Pkl ot maike anpe by-law, &, instead of traversing the one
‘ > or demarring to the daclaration, it not sufficiently

As respects these two is I look upon them as
immaterial, Decause it was unnecessary for the plaintiffs to
bave wade a by-liw, or to have stated it in the declaration,
w order legal'y o Ceelare thie rate, Tihink it was sufficiently
doclared Ludependently, and that the necessary averments to
show that ure mawe and proved ; and as the jury to whom the

jrestion secws fo bave been Jeft huve found that a by-law
mude, wd rendered a verdiet ‘or the plaintiffs on all the
issues, nind as 1 think the plaliifi- are entitled to maintain
the action on the grounds above stated, T am not disposed to
disturb the verdiet.

As to the notice o the plaiutiffs to atteud at the tiial as
witnesses on behialf of the defendant, they, as a corporation,
jcould ouly appear by atiorney and counsel, which they did.
The Chiel Ju-tice of Upper Canada, who presided at the trial,
did net iy Lis discretion decide that the case should be taken
210 confessy axainst the plaintifis for not otherwise attending,
and I do not think a corporation aggregate within the meaning
of the statute 16 Vie. ch. 19, sec. 2. The individual members
of the plal iy’ corporatio + might have been subpenaed, if
their personal attendance was required.  This does not seem
to have been the course adopted ; and I do not consider that
a notice under the statute addressed to the attorney of the
| plaluthls =aing in their corporate eapacity, is a call upon the
severa! members of such corporation to attend, or that it binds
{them to atiend at the porii of the consequences declared in

tH®t act.  As to that branch of the ru'e which seeks to arrest
judgment, I think the defenfart is liable in law, and that the
s declavation ds sufileient after verdiet, although possibly open
i to some objections, had they been made the ground of special

tdemurrer.

state:d

McLraxn, J.—Tt appews to me that the plaintiffs on the
ievidence are eutitlad to recover. It was sworn thal a rate
l hiad been impo ; and the hist of tha names of all the persons
Prated by plaistiifs for the school purposes of their section,
la':d the amount payable by cach, together with a warrant for
1 he coliection, were prodneed urder e 12h Vie,, sec. 12.
Lsub-sec. 8, and that list, taken according to the valuation of
| taxable property as expiessed in the assessor’s or ¢ollector’s
roil; and a war.aut dizected t5 the esllector of the school sees
tien for the colleedon of the sev ral suns mentioned in the
list, afforded suidicient authority for the collection from all
resident inhabitants without any by-law heing previously
passed. The raising money by a rate had previously been
decided ot a meet'ng of the school section. The property
Lield by the testator was rated with the other property of the
section, but as he was uot resident in the township, and had
not personal property thercin, the amount ecuid not be col-
leeted.  Under the 11ih sub-sec., of sce. 12, it is mad2 the
duty of school trustees to sne for and recover by their name of
office the amount of school rates or subseriptions due from
persons withaut the limits of their school section and makine
default of payent.  The plainifts the : had a right of action
against the testator for the amount of schaol rate dae by him.,
amd as he died without satisfying the amauvt, it stiil romains
duee, and is piyvable by the defondant, as his executor, the
.’.:tlamias any ot er mueney dae byvihae feetator at the time of his
aaath,




