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having on the 11th June, 1908, at the village~ of Colborne, ini the
county of Northumnberland, unlawfully soid liquor without the
license therefor by law required. The prisoner, after having
been mnade aiware of that allegation, should have been asked, in
substance, at least, with sme regard to the requirement of the
statute, whether hie was prey iously convicted as so alleged, or
not. If, upon this inquiry being made, the prisoner had answered
that he was so previously convicted, he could have been sentenceî.
Rad the prisoner denied or had hie flot answered directly, proof
of the previous conviction would have been required.

The record does flot séhew that the statutory procedure was
complied with.

The police inagistrate ays, in lis minute of conviction, that
subsequently, and on the sanie llth December, 1909, the defen-
dant pleaded guilty upon a charge of having been previously
convicted at the 28th July, 1908, of having on the 1ith June,
1908, at the village of Coiborne, in the county of Northumnber-
land, sold liquor without the license therefor by law required.
The place of eoriviction is flot stated, nor is the name of the
convieting magistrate, although both are in the information.
Then the police magistrate, nu doubt acting in perfect faith, and
intending to comply with the law, puts the previous conviction
in the form. of a charge h -iinst the prisoner. Hie is charged with
having been previously convicted, and tu this charge it is alleged
that the prisoner pleaded guilty. It could flot be put in the
form of a charge. It is flot an offence to have been convicted of
an offence .. Putting the niatter in this forni is conclusive
evidence to me that the police inagistrate did flot, in faet, comply
with the statute, and it may be a matter of regret that the
prisoner, if, in fact, guilty of the previous offence, and subse-
quent offence of selling liquor without license should escape with-
out the full punishment to whioh he was sentenced; yet that can-
flot be avoided. It is important that, before imprisionment, guilt
should he established, and that the conviction should be in due
forni of law. I do flot give effect tu any of the many objections
taken by prisoner 's counsel.

My deoision is that s. 101 of o. 245, was flot, in form or sub-
stance, complied with...y

Reference to Rem v. Brisbois, 15 O.L.R. 264; Regina v. Fee,
13 O.B. 590.

Order wiil go for discharge of prisoner. No coats.
LÀTC11PORD, J., coneurred, stating his reasons briefly in

writing.


