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having on the 11th June, 1908, at the village of Colborne, in the
county of Northumberland, unlawfully sold liquor without the
license therefor by law required. The prisoner, after having
been made aware of that allegation, should have been asked, in
substance, at least, with some regard to the requirement of the
statute, whether he was previously convieted as so alleged, or
not. If, upon this inquiry being made, the prisoner had answered
that he was so previously convicted, he could have been sentencec.
Had the prisoner denied or had he not answered directly, proof
of the previous conviction would have been required.

The record does not shew that the statutory procedure was
complied with,

The police magistrate says, in his minute of convietion, that
subsequently, and on the same 11th December, 1909, the defen-
dant pleaded guilty upon a charge of having been previously
convieted at the 28th July, 1908, of having on the 11th June,
1908, at the village of Colborne, in the county of Northumber-
land, sold liquor without the license therefor by law required.
The place of conviction is not stated, nor is the name of the
convieting magistrate, although both are in the information.
Then the police magistrate, no doubt acting in perfect faith, and
intending to comply with the law, puts the previous conviction
in the form of a charge & ainst the prisoner. He is charged with
having been previously convieted, and to this charge it is alleged
that the prisoner pleaded guilty. It could not be put in the
form of a charge. It is not an offence to have been convicted of
an offence . . DPutting the matter in this form is conclusive
evidence to me that the police magistrate did not, in fact, comply
with the statute, and it may be a matter of regret that the
prisoner, if, in fact, guilty of the previous offence, and subse-
quent offence of selling liquor without license should escape with-
out the full punishment to which he was sentenced ; yet that can-
not be avoided. It is important that, before imprisonment, guilt
should be established, and that the convietion should be in due
form of law. I do not give effect to any of the many objections
taken by prisoner’s counsel.

My decision is that 8, 101 of ¢. 245, was not, in form or sub-
stance, complied with . .

Reference to Eez v, meow, 15 O.L.R. 264 Regma v. Fee,
13 O.R. 590.

Order will go for dlscharge of prisoner. No costs.

Larcurorp, J., concurred, stating his reasons briefly in
writing,




